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EXTRACT FROM BV-L.AW'S.

Section 9. No book shall, at any time, bo taken
from the Library Room to any other place than to

some court room of a Court of Record, State or Fed-
eral, in the City of San Francisco, or to the Chambers
of a Judge of such Court of Record, and t'.ien only upon
the accountable receipt cf some person entitled to tiie

use of the Library. Every snch book so taken from
the Library, shall be returned on the came day, and in

default of such return tlie party taking' the same shall

be suspended from all use and privileges of the

Ijlbrary until the return of the book or full compensa-
tion is made therefor to the satisfaction of the

Trustees.

Sec. 11. No books shall have the leaves folded

down, or be marked, dog-eared, or otherwise soiled,

defaced or injured. A party violatin?^ vhis i rovision,

shall be liable to pay a sum not exceeding the value

of the book, or to replace the volume by a new one. at

the discretion of the Trustees or Kxecuttv^ Commit-
tee, and shall be liable to be suspended from all use

of the Library till any order of the Trustees or Execu-
tive Committee in the premises shall be fully complied
with to the satisfaction of such Trustees or Executive*

r'fimnilt tee.
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F.R.WALL, Proctor for Libelants and Appellees,

FEANK & MANSFIELD, Proctors for Claim-

ants and Appellants.

In the District Court of the United Stciies, in and

for the Northern District of California.

No. 13,615.

HAERY REYNOLDS et al.

vs.

The Whaling Ship ^^HERMAN," etc.

Statement.

PARTIES.

Libelants: Harry Reynolds, John S. Joy, H.

Micko, T. Aspe, B. G. Costello, J. Hewitt, Wm. No-

ble, alias John Riley, W. Pressley and G. R. Castle-

man.

Respondents: The whaling ship ^^ Herman," her

tackel, apparel and furniture etc.

Claimants : H. Liebes and Company, a corporation,

and B. J. Tilton.

PROCTORS.
F. R. Wall, for libelants.

Frank & Mansfield, for claimants.
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STATEMEXT.

December 14tli, 1906. Filed verified Libel. Moni-

tion for attachment of the whaling ship '^Heiinan,"

issued, which said monition was afterwards, on the

17th day of December, 1906, returned and filed with

the following return of the United States Marshal:

^'In obedie'iice to the within monition, I attached the

whaling ship * Herman ' therein described on the llrth

day of December, 1906, and have given due notice to

all persons claiming the same that this Court will, on

the 26th day of December, 1906, (if that day be a day

of jurisdiction, if not, on the next day of jurisdiction

thereafter), proceed to trial and condemnation there-

of, should no claim be interposed for the same. I fur-

ther return that I sen'ed a copy of this writ on the

steward of said whaling ship 'Hennan' and placed a

keeper on board said whaling ship * Herman,' at Oak-

land, California, December 14, 1906. C. T. Elliott,

United States Marshal, San Francisco, Cal., Dec.

15th, 1906/'

December loth, 1906. Claim filed by H. Liebes

and Company, and B. J. Tilton.

Fe])ruary 12tli, 1907. Fik^d exceptions and answer

to the libel.

February 12th, 1907. Tlie above-entitled cause

was lieard on this day in the District Court of the

United States for tlie Northern District of Califor-
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nia, at the city and county of San Francisco, Cali-

fornia, before the Honorable John J. De Haven,

Judge of said Court.

July 1st, 1907. Filed opinion.

August 5th, 1907. Filed decree.

August 28th, 1907. Filed notice of appeal by the

claimants of the whaling ship ^^ Herman."

August 28th, 1907. Filed bond on appeal in the

sum of two thousand two hundred and fifty

($2,250.00) dollars.

Praecipe for Apostles on Appeal.

Walter D. Mansfield.

Nathan H. Frank.

FRANK & MANSFIELD,

Attorneys at Law,

1212 Merchants' Exchange Building.

Cable Address ^^ Franklin."

Telephone Temporary 4421.

San Francisco, C'al., Sept. 23, 1907.

James P. BrowTi, Esq., Clerk U. S. District Court,

PostofBce Building, City.

Dear Sir

:

Reynolds et al. vs. Whaling Sh. ^^ Herman."

Tou will please prepare, as the apostles on appeal

in the above case, the following papers

;
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All of the j)apers required by Eiile 4, Rules in Ad-

miralty U. S. Circuit Court of Appeals for the Ninth

Circuit, adopted May 21, 1900, except papers men-

tioned in the third subdivision of said rule, namely,

the testimony and other proof adduced in the cause.

Kindly advise me so soon as the same are prepared,

as I shall give personal attention to having the same

filed with the clerk of the Circuit Court of Appeals.

Ver\^ truly yours, etc.,

NATHAN H. FRANK.

[Endorsed] : Filed September 21, 1907. Jas. P.

Brown, Clerk. By J. S. Manley, Deputy Clerk.

Ill the District Court of the United States, Northern

District of California,

No. .

HARRY REYNOLDS et al.

Libelants,

vs.

HARRY REYNOLDS et al..

Libel for Wages, etc., $107,145.00.

To tlio TTonoral)le JOHN J. DE HAVEN, Judge of

the Disti-ict Court of the United States, North-

em Dislrict of California

:

The libel of Ilany Ixeynolds, John S. Joy, H.

Micko, T. Aspe, B. G. Costcllo, J. Hewitt, Wm. No-



vs, Harry Reynolds et al, 5

ble, alias John Riley, W. Pressley, G. R. Castleman,

and mariners, late of the whaling ship ^^ Herman/'

whereof one Walter S. Varnmn now is, or lately

was, master, against the said whaling ship '

' Her-

man,'' her boilers, engines, machinery, masts,

sails, boats, tackle, apparel and furniture, and

against all persons lawfully intervening for their

interests in said vessel, for wages, shortage of

provisions, defective and insufficient medicine chest,

insufficient supply of lime or lemon juice, or other

anti-scorbutics; cruel and unlawful treatment, and

breach of contract of good treatment, failure to pro-

vide them with suitable alimentation, damages for

furnishing improper and insufficient subsistence,

failure to furnish proper and adequate medical care

and attention during sickness contracted in the ser-

vice of the vessel, all under the statutory and general

admiralty law, civil and maritime, articulately al-

leges and propounds as follows

:

I.

That the whaling ship ^^Hemian" is a vessel of the

United States, and is now in the port of San Fran-

cisco, and within the admiralty and maritime juris-

diction of the United States and of this Honorable

Court.
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II.

That, at San Francisco, California, on or about

March 26th, 1904, the said master, by himself or his

agent, hired all of said libelants, except libelant T.

Aspe, for a whaling voyage on said vessel in the Arc-

tic and Pacific Oceans, to be discharged in San Fran-

cisco, for a period of thirty-six months, not to exceed

forty-five months, in the capacity and for the lays

following: Harry Reynolds, able seaman, one-one

hundred and eightieth lay; John S. Joy, able sea-

man, one-one hundred and eightieth lay; H. Micko,

able seaman, one-one hundred and eightieth lay;

B. G. Costello, able seaman, one-one hundred and

eightieth lay ; J. Hewitt, green hand, and said libel-

ant Hewitt alleges his lay was never told to him, and

for said reason said libelant is unable to state what

said lay was; Wm. Noble, alias John Riley, able sea-

man one-one hundred and eightieth lay ; W. Pressley,

able seaman, one-one hundred and eightieth lay; G.

R. Castleman, green liand, whose lay, as said libehmt

Castleman alleges was never told him, and for that

reason he is unable to state what his lay was ; that at

the time of said shipment, as aforesaid, libelant T.

Aspe was, and now is, unal)le to read or to write the

English language, save that said libelant is able to

sign his name ; that at the time of said shipment, said

Aspe was infonned by one Newman, an agent of said

master that tlie said whaling voyage of said ''Her-
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man" and that the shipment of said Aspe was to be

for a period of time not exceeding eight months;

that said libelant Aspe shipped for a lay of one-one

hundred and eightieth. For the due performance of

said voyage, the libelants signed shipping articles,

which are now in the possession or under the control

of the master or owners of the said vessel, and which

the libelants pray may be produced to this Honorable

Court, for further certainty in the premises and for

the benefit of the libelants. That at the time of sign-

ing said shipping articles, the libelant John S. Joy

was an infant, under the age of twenty-one years.

That affter signing said articles as aforesaid, each of

the said libelants herein went on board and into the

service of said ship, and during the month of March,

1904, said vessel sailed from San Francisco, Cali-

fornia, on said whaling voyage, with these libelants

on board ; that during said whaling voyage said vessel

and her crew, captured two bow head whales, the

whale bone of which amounted to, as libelan'ts are in-

formed and believes, to three thousand eight hundred

pounds ; that said whale bone was, as libelants are in-

formed and believes, of the value of $28,500.00 ; that

said whaling ship returned to San Francisco from

said whaling voyage on or about the thirtieth day of

November, 1906, and these libelants were discharged

therefrom, and at no time during said voyage could
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any of said libelants quit the service of said vessel,

because of the fact that during all of said times said

vessel was in said Arctic Ocean except when making

passage to and from said Ocean and it was impossible

for said libelants or any thereof to reach any civilized

port; that said whaling ship ^'Hei-man'' started out

from San Francisco, upon said whaling voyage, ^ith

an inadequate and insufficient supply of food and

provisions for said voyage, and that during said voy-

age said libelants and each thereof suffered great and

unnecessary hardship, privation, pain and hunger,

because of receiving an inadequate and insufficient

supply of food, that during said voyage the master

of said vessel refused, neglected and failed to give to

each of said libelants a sufficient and adequate supply

of food necessary to stay the pangs of hunger, and

far from sufficient to enable said libelants properly

to labor in the service of said vessel ; that by reason of

the failue of said libelants to be supplied on said voy-

age with a proper, sufficient, adequate and reason-

age with a proper, sufficient, adequate and reasonable

supply of food, the contract of shipment entered into

by said libelants, as aforesaid, was broken and each of

said libekuits became entitled to demand and to claim

and to receive from said vessel a quantum meruit com-

pensation for the services rendered by each of said

libelants to said vessel, nnd that l)ecause of said fail-

ure to supply each of said libehuits with sufficient,
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adequate and reasonable supply of food on said voy-

age, each of said libelants does demand and claim

from said vessel a quantiun meiaiit for his sei'vices

rendered to said vessel on said voyage. That said

vessel, although provided with steam x^ower, is also

provided with masts, yards, and sails, and is within

the meaning and intent of section 4569 of the Ee-

vised Statutes of the United States, a sailing vessel

engaged in business of whaling ; that said ship, dur-

ing the voyage aforesaid, was not at any time pro-

vided with, nor was there caused to be kept on board

of her, any sufficient quantity of lime or lemon juice

or other anti-scorbutics, nor was any lime or lemon

juice or other anti-scorbutics served out to any of

said libelants during said whaling voyage, prior to the

latter part of February or the fii*st part of March of

the year 1906. That by reason of the failure of said

vessel and her master to serve out as aforesaid on

said voyage, lime or lemon juice, or other anti-scor-

butics, the aforesaid contract of shipment was in still

another respect broken, and each of said libelants is,

because of said breach, entitled to claim, demand,

and receive from said vessel, and does claun and de-

mand of said vessel a quantimi meruit for the ser-

vices rendered by each of said libelants to said ves-

sel on said voyage. That said libelant, Joy, does

hereby disaffirm and disavow said contract of ship-
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ment, and claims and demands of said vessel, in ad-

dition to the claim made above a quantimi meruit

compensation, for his services rendered to said ves-

sel, for and because of the additional fact that said

libelant was under the age of twenty-one years at

the time said contract was made. That, while on

said voyage, each of said libelants drew from the slop

chest of said vessel cei^ain articles of clothing, but

that none of said libelants is able to allege the value

of the articles so drawn, because of the fact that they

have never been informed by the master of said ves-

sel, or bv anvone else, of the value of said articles;

that the owners of said vessel have refused to pay to

said libelants any other or greater sum for the ser-

vices rendered bv said libelants on said vova2:e than

the sum of five ($5.00) dollars. That there is due to

each of said libelants, as a quantum meruit compen-

sation for the services rendered by said libelants to

said vessel on said voyage, over and above all just

dues and offsets, the sums following, less a reason-

able deduction from said sums the value of tlie ar-

ticles drawn by said lilx^laiit.s from the slop chest of

said vessel, that is to say:

To Harry Keynolds, wages for thirty-two months

and four days, at tlie rate of forty-five ($45) dollars

a niuiiUi, iunouuliug to llic sum of Fourteen lunidivd

and forty-six ($1,446) dollai-s; to John J. Jov, wairc^s

for thirty-two months and four days, at the rate of
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forty-five ($45) dollars a month, amounting to the

sum of fourteen hundred and forty-six ($1,446) dol-

lars ; to H. Micko, wages for thirty-two months and

four days, at the rate of forty-five ($45) dollars a

month, amounting to the sum of fourteen hundred

and forty-six ($1,446) dollars; to T. Aspe, wages for

thirty-two months and four days, at the rate of forty-

five ($45) dollars a month, amounting to the sum

of fourteen hundred and forty-six ($1,446) dollars;

to B. G. Costello, wages for thirty-two months and

four days, at the rate of forty-five ($45) dollars a

month, amounting to the sum of fourteen hundred

and forty-six ($1,446) dollars; to Wm. Noble, alias

John Riley, wages for thirty-two months and four

days, at the rate of forty-five ($45) dollars a month,

amounting to the sum of fourteen hundred and forty-

six ($1,446) dollars, less $5 cash received to: to

W. Pressley, wages for thirty-two months and four

days, at the rate of forty-five ($45) dollars a month,

amounting to the sum of fourteen hundred and forty-

six ($1,446) dollars; to G. R. Castleman, wages for

thirty-two months and four days, at the rate of thirty

($30) dollars a month, amounting to the sum of nine

hundred and sixty-four ($964) dollars; to J. Hewitt,

wages for thirty-two months and four days, at the

rate of thirty ($30) dollars a month, amounting to

the sum of nine hundred and sixty-four ($964) dol-

lars.
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III.

That, because of the faihire of said vessel to serve

out lime or lemon juice, or other anti-scorbutics, and

to furnish and provide said libelants with suitable

alimentation during said voyage prior to February,

1906, the libelants Xoble, alias Eiley, Reynolds,

Pressley, Micko, Castleman, Aspe and Hewitt each

was attacked with scursy, and because thereof suf-

fered great pain and hardship; that said libelant

Noble was attacked with scurvv soon after Christmas,

in the year 1905, and that his gums became sore and

his teeth loose, making the eating of even such food

as he was supplied with a painful operation; that

libelant Reynolds was attacked with scuiTy some-

time about the month of March, 1906 ; that his gums

became sore, and his teeth loose, making the eating

of even such food as he was supplied with a painful

operation; that libelant Pressley was attacked with

scuiTy sometime in the month of March, 1906 ; that

his gums became sore and his legs became like putty,

and the said libelant was sick with scurvv for a

period of about eight days; that libelant Castleman

was twice attacked with scurvy, the first attack being

sometime in the montli of February, 1906, and a sec-

ond attack about one month later; that said libel-

ant's gums became very sore and blackened and his

front teeth became very l(X)se and his gums very sore,

causing great pain ; that libelant Micko was attacked
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with sciir\y during the month of March, 1906 ;
that

his legs became sore and from his toes to his hips,

and because thereof he suffered great pain ; that libel-

ant Aspe was attacked with scurfy in the month of

Mav 1906, and was under treatment for said attack

for a period of three days ; that said attack was not

one of great severity, but was sufficient to cause

libelant to suffer and libelant did suffer thereby con-

siderable pain; that libelant Hewitt was attacked

with scun^v four times, and that each time he suf-

fered great pain because thereof, his gums being

very sore and bleeding severely whenever he at-

tempted to eat even such food as was supplied him

;

that the first attack of said Hewitt was in the winter

of 1904, and lasted for a period of one week; that

the next attack was in November, 1905, and lasted

about four days; that the next attack was in Feb-

ruary, 1906, and lasted about four days; that the

last attack was in April, 1906, and lasted about four

davs. That, bv reason of the failure of said vessel

to serve out to the said libelants on said voyage lime

or lemon juice, or other anti-scorbutics, and by rea-

son of the failure to provide said libelants with suit-

able alimentation to preserve them from the attacks

of scurvy as aforesaid, said libelants became entitled

to demand, claim and receive from said vessel, and

do demand and claim of said vessel the additional

sums following

:
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Libelant Noble, alias Riley, the sum of $150 ; libel-

ant Reynolds, the simi of $150; libelant Pressley, the

smn of $150 ; libelant Micko, the sum of $150 ; libel-

ant Castleman, the smn of $300; libelant Aspe, the

smn of $100; libelant Hewitt, the sum of $500.

IV.

That said whaling ship '^Hemian" was on said

whaling voyage insuJS&ciently supplied with food and

provisions; that on said voyage said libelants and

each thereof failed to receive sufficient and adequate

supply of food and provisions; that because of the

failure of each of said libelants to receive a sufficient

and adequate supply of food and provisions, each of

said libelants was compelled to and did suffer great

privations, pain and hunger from the first day of

September, 1904, until on or about the 1st day of

September, 1906; that from said first day of Septem-

ber, 1904, to said 1st day of September, 1906, each of

said libelants received daily, on an average, not more

than eight ounces of l)read, six ounces of meat, three

tablespoonsful of stew made of meat and potato,

quart of coff(»e, (juart of tea and one ladle, holding

about one-half mp, of sou]): and in addition, during

said time, said libelants received a small portion of

beans twice a week, the ])()rtio]i IxMiig aln^ut in the

(luaiitity the same as the ladlerul ol* soup, aforesaid;

that about twelve times during said time each of said
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libelants received a small piece of stewed rabbit, and

also about twelve times during said time each of said

libelants received a piece of deer meat made into stew

;

also about fifteen or twenty times during said time,

each of said libelants received about three ounces of

dried fruit; that by virtue of the premises and the

matters and things herein alleged, each of said libel-

ants is entitled to demand, claim and receive from

said vessel, and does so demand and claim, the addi-

tional sum of fifteen hundred ($1,500) and upward.

V.

That libelant B. G. Costello alleges that in the

month of August, 1904, whole on board of said ves-

sel, said libelant slipped from the topgallant fore-

castle of said vessel and fell to the deck below, se-

verely spraining his left leg and ankle; that after

said leg had recovered and in the month of October,

1906, said libelant again, without fault of his part,

fell from the topgallant forecastle, twisting the same

ankle, and that said ankle became very much swollen,

and that during the time that said libelant was sick

and injured because of said fall, said vessel failed

to supply hhn with proper medical care and attention,

and that because of said failure, said libelant is enti-

tled to demand and claim, and does so claim, the ad-

ditional sum of one hundred ($100) dollars.
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VI.

That libelant Wm. Noble, alias John Eiley alleges

that on or about January 7th, 1905, while he was

serving on board of said vessel on the voyage afore-

said, and while said vessel was frozen up in Langdon

Bay, in the Dominion of Canada, that the master of

said vessel wrongfully, unlawfully, cruelly and in

breach of the contract of good treatment of this libel-

ant, ordered the first mate of said vessel to place this

libelant in irons, and that the hands of this libelant

were by said first mate, in obedience to said order of

said master handcuffed in handcuffs, and that this

libelant was bv order of said master taken into the

after-cabin of said vessel, and that the hands of this

li])elant were then and there handcuffed behind him,

by the order of said master, and in the presence of

said master, and by order of said master, a rope was

tied to the iron handcuffs, and then said rope was

rove through a ring bolt fastened overhead in the

deck of said vessel, and, l)y order of said master, and

in the presence of said master, said libelant was

triced u]) by said rope so as to bring the weight of

this libelant upon this libelant's arms, placed in tlie

manner aforesaid, and with the toes of this lil)elant

at times barely touching the deck, and at other times

dear of i\\Q deck of said vessel; tliat this lil)elant

was, by order of said ninstei*, ke])t triced u]) in tlie

positions aforesaid for the period of one hour and



vs. Harry Reynolds et al. 17

five minutes, during which time this libelant suffered

excruciating torture; that after said libelant was

lowered from his aforesaid positions, he was, with

the iron handcuffs still upon him but with his hands

in front of him, taken down into the main hold of

said vessel, and there lashed to a chain by means of

a rope from the handcuffs of the libelant to said

chain, so that the hands of said libelant were close

up to said chain; that said chain passed from one

stanchion to another low down on the skin of the

ship, and that, while libelant was lashed as afore-

said, it was impossible for libelant to stand up, and

he was compelled to lie down in a position which

became extremely painful; that this libelant was

kept lashed to said chain for a period of fifty-eight

days, and that during the first thirty of the fifty-

eight days, said libelant's diet consisted of four hard-

tacks a day, together with drinking water, and that

during the remainder of said time the diet of said

libelant consisted of two small buns or loaves of

bread, weighing together not more than six ounces,

and a sufficient quantity of drinking water. That

said diet constituted the whole of the food received

by said libelant during the time that he w^as confined

as aforesaid, except that during the whole of said

time he received twelve rations, which as this libel-

ant is informed and believes, was about the same in

amount as that received by the rest of the crew ; that
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during the fifty-eight days that this libelant was

kept confined as aforesaid, that hatch leading down

into the hold of said vessel wh-ere said libelant was

confined was battened down, and that the place of

confinement was practically destitute of light or any

means of ventilation; that the temperature during

the greater time of the confinement of said libelant

as aforesaid was about freezing; that, because of

the closeness of said libelant's confinement, and be-

cause of the filthy condition of the place of confine-

ment, and because of the manner in which said libel-

ant was confined, said libelant became covered with

sores and vennine; that during the first thirty-six

days that said libelant was confined as aforesaid, he

was not furnished with any water wherewith to

cleanse himself, and that at the end of said thirty-

six days, he was furnished with sufficient water with

which to bathe, and that during the remainder of

the fifty-eight days he was furaished with sufficient

water to cleanse himself upon not more tlian two oc-

casions; that after said lil>elant had been kept in

confinement as aforesaid twenty-eight days, upon the

aforesaifl diet, lie was, together with libelant Castle-

man, hooked to a sled and compelled to work in his

enfeebled condition foi* a ])eriod of two hours; that

during the time that lilx'lnnt was confined as afore-

said, he suffered in the extremest degree physical



vs, Harry Reynolds et al, 19

and mental pain and humiliation ; that after the ex-

piration of said fifty-eight days said libelant was

released during the day time from said place of con-

finement, but was lashed up and chained as afore-

said at night time every night up to and until the

twenty-third day of June, 1905; that by virtue of

the premises this libelant is entitled to demand, claim

and receive from said vessel, and does so demand and

claim, the additional sum of twenty thousand

($20,000) dollars.

VII.

That libelant W. Pressley alleges that on or about

January 7th, 1905, while he was serving on board

of said vessel on the voyage aforesaid, and while

said vessel was frozen up in Langdon Bay, in the

Dominion of Canada, that the master of said vessel

wrongfully, unlawfully, cruelly and in breach of the

contract of good treatment of this libelant, ordered

the first mate of said vessel to place this libelant in

irons, and that the hands of this libelant were by

said first mate handcuffed in handcuffs, and that this

libelant was, by order of said master, taken into the

after-cabin of said vessel, and that the hands of this

libelant were then and there handcuffed behind him

by the order of said master, and in the presence of

said master, and by order of said master, the rope

was tied to the iron handcuffs and then said rope
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was rove overhead in the deck of said vessel, and, by

order of said master, and in the presence of said

master, said libelant was triced up by said ropes so

as to bring the weight of this libelant upon this libel-

ant's arms, placed in the manner aforesaid, and with

the toes of this libelant at times barely touching and

at other times clear of the deck of said vessel; that

this libelant was, by order of said master, kept triced

up in the position aforesaid for the period of one

hour and five minutes, during which time this libelant

suffered excruciating torture; that after said libel-

ant was lowered from his aforesaid position, he was,

with the iron handcuffs still upon him, but with his

liands in front of him, taken down into the main hold

of said vessel, and there lashed to a chain by means

of a rope from the handcuffs of the libelant to said

chain, so that the liands of said libelant were close

up to said chain; that said chain passed from one

stanchion to another low down on the skin of the

ship, and that while libelant was lashed as aforesaid,

it was impossible for lil)elant to stand uj), and he was

rom]>elled to lie down in a ])osition which became

extremely ])ainfnl ; tliat this libelant was kept lashed

to said eliain for a ])eriod of fifty-eight days, and

that during the first ihirty of the fifty-eight

days, said libelant's diet consisted of fonr hardtacks

a day, togethei* with di'inking watei*, and that during

the remainder of said time that diet of said libelant
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consisted of two small buns or loaves of bread, weigh-

ing together not more than six ounces, and a suffi-

cient quantity of drinking water. That said diet

constituted the whole of the food received by said

libelant during the time that he was confined as afore-

said, except that during the whole of said time, he

received twelve rations, which, as this libelant is in-

formed and believes, was about the same in amount

as that received by the rest of the crew ; that during

the fifty-eight days that this libelant was kept con-

fined as aforesaid, the hatch leading down into the

hold of said vessel where said libelant was confined

was battened down, and that the place of confine-

ment was practically destitute of light or any means

of ventilation; that the temperature during the

greater time of the confinement of said libelant as

aforesaid was about freezing; that because of the

closeness of said libelant's confinement, and because

of the filthy condition of the place of confinement,

and because of the manner in which said libelant was

confined, said libelant became covered with sores and

vermin; that during the first thirty-six days that

said libelant was confined as aforesaid, he was not

furnished with any water wherewith to cleanse him-

self, and that at the end of said thirty-six days he

was furnished with sufficient water with which to

bathe, and that during the remainder of the fifty-

eight days he was furnished with sufficient water to
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cleanse himself upon not more than two occasions;

that during the time that libelant was confined as

aforesaid, he suffered in the extremest degree phys-

ical and mental pain and himiiliation ; that after the

expiration of said fifty-eight days, said libelant was

released during the day time from said place of con-

finement, but was lashed up and chained as aforesaid

at night time every night up to and until on or about

March 20, 1905 ; that by virtue of the premises, this

libelant is entitled to demand, claim and receive from

said vessel, and does so demand and claim the addi-

tional smn of twenty thousand ($18,000) dollars.

VIII.

That libelant Harry Rej^iolds alleges that on or

about January 7th, 1905, while he was serving on

board of said vessel on the voyage aforesaid, and

while said vessel was frozen up in Langdon Bay, in

the Dominion of Canada, that the master of said ves-

sel wrongfully, unlawfully, cruelly and in breach of

the contract of good treatment of this libelant, or-

dered the first mate of said vessel to place this libel-

ant in irons, and that the hands of this libelant were,

by said first mate in obedience to said order, hand-

cuffed in liandcuffs, and that this libehmt was, by

order of said inastc]-, taken into the after-cabin of

said vessel, and that tlic hands of tliis libehuit were

then and there Iiandcuffed behind liim ))v the order
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of said master, and in the presence of said master,

and by order of said master the rope was tied to the

iron handcuffs and then said rope was rove through

a ring bolt fastened overhead in the deck of said

vessel, and by order of said master, and in the pres-

ence of said master, said libelant was triced up by

said rope, so as to bring the weight of this libelant

upon this libelant's arms, placed in the manner afore-

said, with the toes of this libelant barely touching

the deck of said vessel ; that the libelant was, by or-

der of said master kept triced up in the position

aforesaid until he became unconscious; during the

time this libelant was conscious while so triced up

he suffered excruciating torture ; that after said libel-

ant was lowered from his aforesaid position, he was,

with the iron handcuffs still upon him but with his

hands in front of him, taken down into the main

hold of said vessel, and there lashed to a chain by

means of a rope from the handcuffs of the libelant

to said chain, so that the hands of said libelant w^ere

close up to said chain; that said chain passed from

one stanchion to another low down on the skin of the

ship, and that while libelant was lashed as aforesaid,

it was impossible for libelant to stand up, and he was

compelled to lie down in a position which became ex-

tremely painful; that this libelant was kept lashed

to said chain for a period of fifty-eight days, and

that during the first thirty of the fifty-eight days
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said libelant's diet consisted of four hardtacks a day,

together with drinking water, and that during the

remainder of said time the diet of said libelant con-

sisted of two small buns or loaves of bread, weighing

together not more than six ounces, and a sufficient

quantity of drinking water. That said diet consti-

tuted the whole of the food received by said libelant

during the time that he was confined as aforesaid,

except that during the whole of said time, he received

twelve rations, which, as this libelant is informed

and believes, was about the same in amount as that

received by the rest of the crew; that during the

fifty-eight days that this libelant was kept confined

as aforesaid, the hatch leading down into the hold of

said vessel, where said libelant was confined was bat-

tened down, and that the place of confinement was

practically destitute of light or any means of venti-

lation ; that the temperature during the greater time

of the confinement of said lil>elant as aforesaid was

about freezing; that because of the closeness of said

libelant's confinement, and because of the filthy con-

dition of the place of confinement, and because of the

manner in wliich said lil)elant was confined, said libel-

ant became.covered with sores and vermin ; that during

the first thii-ty-six days that said libelant was con-

fined as aforesaid, be was not furnished witli any wa-

ter wherewith to cleanse himself, and that at the end
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of said thirty-six days he was furnished with suffi-

cient water with which to bathe, and that during the

remainder of the fifty-eight days he was furnished

with sufficient water to cleanse himself upon not

more than two occasions; that during the time that

libelant was confined as aforesaid, he suffered in the

extremest degree physical and mental pain and hu-

miliation; that after the expiration of said fifty-

eight days, said libelant was released during the day-

time from said place of confinement, but was lashed

up and chained as aforesaid at night-time every night

up to and until the twenty-third day of June, 1905

;

that by virtue of the premises this libelant is entitled

to demand, claim and receive from said vessel, and

does so demand and claim the additional sum of

twenty thousand ($20,000) dollars.

IX.

That libelant G. R. Castleman alleges that on or

about January 7th, 1905, while he was serving on

board of said vessel on the voyage aforesaid, and

while said vessel was frozen up in Langdon Bay, in

the Dominion of Canada, that the master of said

ship wrongfully, unlawfully, cruelly and in breach of

the contract of good treatment of this libelant, or-

dered the first mate of said vessel to place this libel-

ant in irons, and that the hands of this libelant were

by said first mate, in obedience to said order, hand-
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cuffed in handcuffs, and that this libelant was, by

order of said master, taken into the after-cabin of

said vessel, and that the hands of this libelant was

then and there handcuffed behind him by the order

of said master, and in the presence of said master,

and by the order of said master, a rope was tied to

the iron handcuffs and then said rope was rove

through a ring bolt fastened overhead in the deck

of said vessel, and by order of said master and in the

presence of said master said libelant was triced up

by said rope so as to bring the weight of

this libelant upon this libelant's arms, placed

in the manner aforesaid, and with the toes of

this libelant barely touching the deck of said

vessel ; that this libelant was by order of said master

kept triced up in the position aforesaid for a period

of not less than thirty minutes, during which time

said lil)elant suffered excruciating torture; that on

January 8tli, 1905, tliis libelant was again taken to

the after-cabin of said vessel and was again triced

up in the same manner as aforesaid, and was kept

thus triced up for a period of not less than half an

hour; that after said libelant was lowered from said

position, ho was witli iron liandcuffs still u])on him,

but witli his hands in front of liim, taken down into

the main hold of the said xcsscl and tliore lashed to

the end of a cliain by means of a rope from the hand-

cuffs of the libelant to said chain, so that the hands
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of said libelant were close up to said chain ; that said

chain passed from one stanchion to another low down

on the skin of the ship, and that while libelant was

lashed as aforesaid, it was impossible for libelant to

stand up, except with the greatest difficulty, and he

was compelled to lie down in a position which became

extremely painful ; that this libelant was kept lashed

to said chain for a period of fifty-eight days, and

that during the first thirty of the fifty-eight days

said libelant's diet consisted of four hardtacks a day,

together with drinking water, and that during the

remainder of said time the diet of said libelant con-

sisted of two small buns or loaves of bread, weighing

together not more than six ounces, and a sufficient

quantity of drinking water. That said diet consti-

tuted the whole of the food received by said libelant

during the time that he was confined as aforesaid,

except that during the whole of said time he received

twelve rations, which, as this libelant is informed and

believes, was about the same in amount as that re-

ceived by the rest of the crew ; that during the fifty-

eight days that this libelant was kept confined as

aforesaid, the hatch leading into the hold of said ves-

sel where said libelant was confined was battened

down, and that the place of confinement was prac-

tically destitute of light or any means of ventilation

;

that the temperature during the greater part of the

confinement of said libelant as aforesaid was about
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freezing ; that because of the closeness of said libel-

ant 's confinement, and because of the filthy condition

of the place of confinement, and because of the man-

ner in which said libelant was confined, said libelant

became covered with sores and vermin ; that during

the first thirty-six days that said libelant was con-

fined as aforesaid, he was not furnished with any

water wherewith to cleanse himself, and at the end

of said thirty-six days he was furnished with suffi-

cient water with which to bathe, and that during the

remainder of the fifty-eight days he was furnished

with sufficient water to cleanse himself not more

than two occasions ; that after said libelant had been

kept in confinement as aforesaid twenty-eight days,

U2)on the aforesaid diet, he was, together with libel-

ant Noble, hooked up to a sled and compelled to work

in his enfeebled condition for a period of two hours

;

that during the time that libelant was confined as

aforesaid he suffered in the extremest degree physical

and mental i)ain and humiliation; that after the ex-

piration of said fifty-eight days, said libelant was re-

leased during' tlie day-time from said j)lace of confine-

ment, hut was laslied u}) and chained as aforesaid at

night-time every night uj) to and until the twenty-

third day of June, 1907); that hy virtue of the prem-

ises this libelant is entitled to dcMiiand, claim and re-

cei\'c d'oin said vessel, and (h^es so (h'niand and claim,



vs, Harry Reynolds et al, 29

the additional sum of twenty-thousand ($20,000) dol-

lars.

X.

That libelant John S. Joy alleges that, although

he shipped as an able seaman to go whaling, he was,

as soon as said vessel left San Francisco, put in the

steerage of said vessel as steerage boy, and was the

next dav taken into the cabin as cabin bov, where he

was compelled to wait upon and serve the master of

said vessel ; that on or about May, 1904, five squaws or

native Indian women were taken on board said vessel

and remained on board until said vessel left the Arctic

Ocean ; that two of said women were taken into the

captain's cabin; that in breach of the contract of

good treatment, and in breach of the contract of ship-

ment of this libelant and as a degrading and humil-

iating imposition upon this American citizen, said

libelant was compelled to, by the master of said ves-

sel, and did wait upon and serve and act as a flunky

to said five native women ; and that two of said native

women slept at night in the same bunk with the mas-

ter of said vessel, and that this libelant was compelled

by said master to attend to and care for said bunk

;

that by virtue of the premises this libelant became

entitled to demand, claim and receive from said ves-

sel, and does so demand and claim, the additional simi

of two thousand ($2,000) dollars.
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XI.

That all and singular the premises are true and

within the admiralty and maritime jurisdiction of

the United States and of this Honorable Couii:.

Wherefore, these libelants pray that process in due

form of law according to the course of this Honor-

able Court in cases of admiralty and maritime juris-

diction may issue against the said whaling vessel

^^Hennan," her boilers, machinery, boats, masts

yards, sails, tackle, apparel and furniture, and that

all persons having any right, title or interest therein

may be cited to appear and answer on oath all of the

matters aforesaid; and that this Honorable Court

will be pleased to decree the pa^inent of the compen-

sation of services, shortage of provisions, et cetera,

as in this libel herein set out, together with interest

and costs, and that said vessel may be condemned

and sold to pay tlie same, and that these libelants,

and each thereof, may have such other and further

relief in the premises as in law, equity, justice or

right, they or either thereof, may be entitled to re-

ceive.

F. R. WALL,
Proctor for Libelants.
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United States of America,

Northern District of California,—ss.

Harry Eevnolds, John S. Joy, H. Micko, T. Aspe,

B. G. C'ostello, J. Hewitt, Wm. Noble, alias John

Eiley, W. Pressley, G. R. Castleman, being each for

himself, and not one for the other, first duly sworn,

deposes and says, that he is one of the libelants named

in the above foregoing libel, and he has heard the

same read and knows the contents thereof, and that

as to him the same is true of his own knowledge, ex-

cept as to the facts therein stated on information

and belief, and as to said facts he believes it to be true.

HARRY REYNOLDS.
JOHNS. JOY.

HENRY MICKO.

T. ASPE.

B. G. COSTELLO.

J. HEWITT.

WM. NOBLE, alias JOHN RILEY.

W. PRESSLEY.
G. R. CASTLEMAN.

Subscribed and sworn to before me this 13th day

of December, 1906.

[Seal] CHARLES EDELMAN,
Notary Public in and for the Citv and Countv of San

Francisco, State of California.

My commission expires April 9, 1910.
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In the District Court of tlie United States, Northern

District of California.

Interrogatories Propounded to Claimants.

Interrogatories propounded to the claimants of the.

whaling ship *^Hennan" in the above and foregoing

libel, which said claimants are required to answer

in writing under oath or solemn affirmation.

First Interrogatory : How many pounds of whale-

bone were taken by the whaling ship *' Herman," her

officers and crew, between the month of March, 1904,

and the month of December, 1906 ?

Second Interrogatory: How many pounds of the

whalebone taken by the wlialing ship '* Herman," her

officers and crew, between the month of August, 1904,

and the month of December, 1906, have been sold?

Third Interrogatory: How many pounds of the

whalebone taken hy the whaling ship *' Herman," her

officers and crew, during the time mentioned in the

preceding interrogatories have been shipped from

the Pacific Coast of the United States, and to wliat

point or ])oints liave the same been shipi)ed, and when

was or were the same sliippedf

F. R. WALL,
Proctor for Tiibelants.

[Endorsed]: Filed Dec 11, 1!H)6. Jas. P. Brown,

Clerk. "Ry J. S. Manloy, Deputy Clerk.
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In the District Court of the United States ofAmer-

ica^ Northern District of California.

IN ADMIRALTY—No. 13,615.

HARRY REYNOLDS et al.,

Libelants,

vs.

The Whaling Ship '

'HERMAN. '

'

Claim of H. Liebes & Company et al.

To the Honorable JOHN J. DE HAVEN, Judge of

the District Court of the United States for the

Northern District of California:

The claim of H. Liebes and Company, a corpora-

tion, and B. J. Tilton to the Whaling Ship ^^ Her-

man," her tackle, apparel and furniture, now in the

custody of the Marshal of the United States for

the said Northern District of California, at the suit

of Harry Reynolds, alleges

:

That H. Liebes and Compy. (a corp.) and B. J.

Tilton, the true and bona fide owners of the said

whaling ship ''Herman," her tackle, apparel and

furniture, and that no other person is owner thereof.

Wherefore, the claimants pray that this Honor-

able Court will be pleased to decree a restitution of
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the same to tliem, and otherwise right and justice to

administei' in the premises.

H. LIEBES & CO.,

J. LIEBES, President.

And Attorney in Fact for

B. J. TILTON.

BERT SCHLESINGER,
Proctor for Claimant.

deposes and says that he was and is

the master of said vessel, and that at the time of the

said arrest thereof, he was in possession of the same

as the lawful bailee thereof for the said owner . .
.

,

and that said owners . . . reside . . . out of the said

Northern District of California, and more than one

Inindred miles from the city of San Francisco, in

said District.

Northern District of California,—ss.

Subscribed and sworn to before me this 15th day

of Deer., A. D. 1906.

J. S. MANLEY,

Deputy Clerk U. S. District Court, Northern Dis-

trict of California.

[Endorsed] : No. 13,615. U. S. District Court,

Northern District of California. In Admiralty.

Harry Reynolds vs. The Whalinj:; Ship ''Herman,

etc. Claim. Filed Dec. 15, 1906. Jas. P. Brown,

M
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Clerk. By J. S. Manley, Deputy Clerk. Bert

Schlesinger, Proctor for Claimant.

In the District Court of the United States for the

Northern District of California,

HARRY REYNOLDS et al.,

Libelants,

vs.

The Whaling Ship ^^HERMAN," Her Tackle, Ap-

parel, etc.,

Respondent.

H. LIEBES (a Corporation), and B. J. TILTON,

Claimants.

Exceptions and Answer of H. Liebes & Company

et al.

To the Honorable JOHN J. DE HAVEN, Judge of

the District Court of the United States for the

Northern District of California:

EXCEPTIONS AND ANSWER
of H. Liebes & Co., and B. J. Tilton, claimants to

the libel of Harry Reynolds, John S. Joy, H. Micko,

T. Aspe, B. G. Costello, J. Hewitt, Wm. Noble (alias

John Riley), W. Pressley and G. R. Castleman,

against the whaling ship ^'Herman," her tackle, ap-

parel and furniture, in a cause of wages, civil and

maritime, alleges as follows;
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EXCEPTIONS.

I.

Claimants except to the cause of action in the first

article in said libel set forth, for the reason that the

same does not constitute a cause of action, in this:

That it appears thereby that the said libelants signed

a contract to sei^e the said vessel for a lav in the

catch of said vessel, and that the said libelants are

not entitled to disregard the said contract, or to

claim a compensation quantum meruit for any ser-

vices rendered to said vessel by reason of the mat-

ters or things in said articles set forth.

II.

Claimants further except to the matters and

things in said articles set foii:h on the ground that

the same do not constitute a cause of action, in this

:

That it appears in and by said articles that said

vessel was not a sailing vessel, but a steam vessel,

])ut a steam vessel, and therefore is not required,

under the law, to provide lime or lemon juice or

otlior anti-scorl)utics, and further, that the failure

to provide anti-scorbutics does not entitle the said

libehuits to demand a (jiiantum meruit for the ser-

vices alleged to have been rendered to said vessel.

Said claimants furtlier except to said article, and

l)articularly unto the chum of said libelant Joy to
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disaffirm and disavow his contract of shipment on

the ground that said libelant is not entitled to dis-

avow and disaffirm his said contract, on the ground

that he was under the age of twenty-one years at

the time said contract was made, without at the same

time returning to said claimants everything of value

received under said contract.

III.

Said claimants further except to the matters and

things in the third article of said libel set forth, on

the ground that the same do not constitute a cause

of action, in this : that the said vessel, being a steam

vessel, was not required under the law to serve out

lime or lemon juice or other anti-scorbutics.

IV.

Claimants further except to the matter and things

in the sixth article in said libel set forth, and al-

lege that the same do not constitute a cause of ac-

tion in this: That the matters and things therein

stated were not within the scope of the employment

of said master and constitute a tort inflicted upon

said libelant by a fellow-servant, and was a violation

by the master of the law and statutes in such case

made and provided, and for which the said claimants,

or their said vessel, are not liable.

V.

Claimants further except to the matters and things
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in the seventh article in said libel set forth, and al-

lege that the same do not constitute a cause of ac-

tion in this: that the matters and things therein

stated were not within the scope of the emplojTuent

of said master, and constitute a tort inflicted upon

said libelant by a fellow-servant, and was a violation

by the matser of the law and statutes in such case

made and provided, and for which the said claim-

ants, or their vessel, are not liable.

VI.

Claimants further except to the matters and things

in the eighth article in said libel set forth, and al-

lege that the same do not constitute a cause of ac-

tion in this: that the matters and things therein

stated were not within the scope of the employment

of said master, and constitute a tort inflicted ui:)on

said libelant bv a fellow-servant, and was a viola-

tion by the master of the law and statutes in such

case made and provided, and for which the said

claimants, or their said vessel, are not liable.

VII.

Claimants further except to the matters and things

ill the ninth article in said liM set forth, and al-

lege that the same do not constitute a cause of ac-

tion ill this: that the matters and things therein

stated were not within thc^ scope of the employment

of said master, and constitute a tort inflicted upon
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said libelant by a fellow-servant, and was a viola-

tion by the master of the law and statutes in such

case made and provided, and for which the said

claimants, or their said vessel, are not liable.

VIII.

Claimants except to the matters and things in the

tenth article in said libel set forth, on the ground

that the same do not constitute a cause of action,

in this ; that it does not appear that the said libelant

Joy suffered any damages whatsoever by reason of

the matters and things therein alleged.

ANSWER.

And further, and by way of answer to said libel,

these claimants affirm and deny as follows:

I.

Answering unto the second article in said libel,

these claimants say: That as to the matters and

things therein alleged with respect to the* hiring of

the said libelants by the master, these claimants have

no knowledge or information upon which to allege

or deny the same except as the same is contained in

the shipping articles signed by said libelants ; where-

fore, on that ground, these claimants call for proof

of the allegations therein.

Said claimants admit, however, that on the 24th

day of March, 1904, the master of said vessel shipped

the said libelants at San Francisco for a whaling

voyage on said steamer ^'Herman," as in said libel
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alleged, and for the lavs therein set forth, except

that the said J. Hewitt and G. R. Castleman wei'e

each shipped for a 1/190 lay.

II.

Further answering unto the said second article,

these claunants deny that when said ship started on

said voyage she had an inadequate and insufficient

supply of food and provisions for said voyage, and

on information and belief they further deny that

during said voyage said libelants, or any of them,

suffered great or any unnecessary hardship, priva-

tion, pain or hunger because of receiving an inade-

quate or insufficient supply of food; and upon like

information and belief thev denv that durinsj said

voyage the master of said vessel refused, neglected

or failed to give to each or any of said libelants a

sufficient or adequate supply of food necessary to

stay the pangs of hunger, or insufficient food to en-

able said libelants ])roperly to labor in the service of

said vessel, or otherwise or at all gave them an insuffi-

cient or inadequate supply of food.

III.

Said claimants further deny that said or any of

said libelants became, by reason of any of the mat-

ters or tilings in said libel alleged, entitled to de-

mand or claim or receive from said vessel a quan-
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turn meruit compensation for said services rendered

by said libelants or any of them to said vessel.

IV.

Said claimants, further answering unto said ar-

ticle, deny that said vessel is, within the meaning or

intent of section 4569 of the Revised Statutes of the

United States, a sailing vessel engaged in the busi-

ness of whaling.

V.

Further answering unto said article, these claim-

ants deny that said vessel during the said voyage

was not provided, or that there was not caused to

be kept on board of her a sufficient quantity of lime

or lemon juice or other anti-scorbutics. As to the

allegations therein that lime or lemon juice or other

anti-scorbutics was not served out to said libelants

during said whaling voyage prior to the latter part

of February or the first part of March of the year

1906, these claimants are ignorant, so that they can

neither admit nor deny the same; wherefore, on

that ground, they call for proof thereof.

VI.

As to the allegation in said article that libelant

Joy was under the age of twenty-one years at the

time said contract was made, these claimants are

ignorant, so that they can neither admit nor deny the
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same ; wherefore, on that ground, they call for proof

thereof.

VII.

Further answering unto said article, these claim-

ants deny that the sum of $5 in said article men-

tioned was paid to said libelants for their services

rendered to said vessel on the said voyage, on the

contrary, they allege that the said sum was paid in

full settlement and compromise and for a release of

said vessel, her owners and agents, master and offi-

cers, from all claims of every nature whatsoever

that they might have against said vessel, the said

claimants deny that there was then and there any

money whatsoever due to said libelants, or any of

them. On the contrary, said claimants allege that

at the time of their discharge said libelants were in-

debted to said vessel for moneys advanced to them

for goods obtained from the slop chest of said ves-

sel, in the following sums, to wdt:

Harry Reynolds $177.25

John S. Joy 84.50

H. Micko 124.10

T. Aspe 147.05

B. O. Costello 185.50

J. Hewitt 153.55

Wm. No])l(' (nlias John KNley).... 1(50.20

G. H. (^asileiiian 157.95
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—over and above their respective lays. And said

claimants deny that the whalebone captured by said

vessel amounted to three thousand eight hundred

pounds, or to any amount in excess of three thou-

sand three hundred and eighty-nine pounds, or that

said whalebone was of the value of $28,500, or of

the value of any sum in excess of the sum of

$5,083.50.

VIII.

Answering unto the third article in said libel,

these claimants allege that they are ignorant of the

matters and things therein alleged, so that they can

neither admit nor deny the same ; wherefore, on that

ground, they call for proof thereof.

IX.

Answering unto the fourth article in said libel,

said claimants deny that said whaling vessel ^'Her-

man" was on said whaling voyage insufficiently sup-

plied with food or provisions. As to the other mat-

ters and things in said article alleged, these claim-

ants are ignorant, so that they can neither admit

nor deny the same ; wherefore, on that ground, they

call for proof thereof.

X.

Answering unto the fifth article in said libel, said

claimants allege that they are ignorant of the mat-

ters and things therein set forth, so that they can
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neither admit nor deny the same ; wherefore, on that

ground, they call for proof thereof.

XI.

Answering unto the sixth article in said libel,

these claimants allege that they are ignorant as to

the matters and things therein set forth, so that they

can neither admit nor deny the same; wherefore,

upon that ground, they call for proof thereof.

XII.

Answering unto the seventh article in said libel,

these claimants allege that they were ignorant as to

the matters and things therein set forth, so that they

can neither admit nor deny the same; wherefore,

on that ground, they call for proof thereof.

XIII.

Answering unto the eighth article in said libel,

these claimants allege that they are ignorant as to the

matters and things therein set forth, so that they

can neither admit nor deny the same; wlierefore,

on that ground they call for proof thereof.

XIV.

Answering unto the tenth article in said lil)el, these

claimants allege tliat they are ignorant as to the mat-

ters and thing's therein set forth, so that they can

neither admit nor deny the same; whi^refore, on that

ground, they call lor jn'oof thereof.
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XV.

Answering unto the etnth article in said libel, these

claimants allege that they are ignorant as to the mat-

ters and things therein set forth, so that they can

neither admit nor deny the same ; wherefore, on that

ground, they call for proof thereof.

XVI.

Answering unto the eleventh article in said libel,

these claimants deny that all or singular the prem-

ises m said libel alleged are true, but admit that the

same are within the admiralty and maritime juris-

diction of this Honorable Court.

Wherefore, claimants pray to be hence dismissed,

with their costs herein.

H. LIEBES & CO.,

By JULIAN LIEBES, Treas.

B. J. TILTON,

By H. LIEBES & COMPANY,
Managing Owners.

FRANK and MANSFIELD,
Proctors for Clmts.

State of California,

City and County of San Francisco,—ss.

Julian Liebes, being duly sworn, deposes and says

:

That he is an officer of H. Liebes & Co., a corpora-

tion, one of the claimants in the above-entitled cause,

to wit, the treasurer thereof; that he has read the
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foregoing exceptions and answer, and knows the con-

tents thereof, and that the same are true of his own

knowledge, except as to the matters and things

therein stated upon infonnation and belief, and that

as to those matters he believes them to be true*

JULIAN LIEBES.

Subscribed and sworn to before me this 11th day

of February, 1907.

[Seal] GEO. T. KNOX,
Notary Public in and for said City and County of

San Francisco, State of California.

Answers to Interrogatories.

Answer to First Interrogatory: These claimants

allege that the whalebone taken by said vessel dur-

ing the time therein inquired of was 3,389 pounds.

Answer to Second Interrogatory : That all of the

above-mentioned whalebone has been sold.

Answer to Third Interrogatory: That the above

wlialebone has l)een shipped from Seattle to New

Bedford; that it was shipped on or about the 25th

day of Septem])er, 1906.

[Endoi-sed] : Filed Fel>. 12, 1907. Jas. P. Brown,

Clerk. By J. S. Manley, Deputy Clerk.
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In the District Court of the United States^ Northern

District of California,

No. 13,615.

HARRY REYNOLDS et al..

Libelants,

vs.

The Whaling Ship ^'HERMAN," etc., H. LIEBES

& CO. et al.,

Claimants.

Opinion.

F. R. WALL, for Libelants.

FRANK & MANSFIELD, for Claimants.

DE HAVEN, District Judge.—The libelants

shipped as seamen on the ship ^^ Herman" for a

whaling voyage to the North Pacific and Arctic

Oceans. The libel alleges that the ^^Herman" was in-

adequately supplied with provisions, lime, lemon juice

and other anti-scorbutics, for the voyage, and that

by reason thereof the libelants suffered hunger and

some of them from scurvy. The libel further alleges

that libelants Reynolds, Noble, Pressley, and Castle-

man were wrongfully, and in breach of the shipping

articles, handcuffed with hands behind them, by or-

der of the master of the '^Herman," and then a rope

was tied to the iron handcuffs and rove through a
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ring bolt fastened overhead in the deck of said ves-

sel, and that said libelants were then triced up so as

to bring the weight of their bodies upon their arms

;

their toes barely touching the deck, ^^and other times

clear of the deck," and were so kept triced up for

the period of about one hour, during which they

suffered great torture; and were thereafter, by or-

der of the master, confined in irons in the man holds

for 58 days, during which time they were given only

prison fare. The libel further alleges that the libel-

ant Joy was an infant when he shipped.

1. Libelant Joy was nineteen years of age when

he joined the ^'Herman." The evidence does not

show that he ratified the contract after he became of

age, and this action is a sufficient disaffinnance of the

contract, and he would be entitled to recover the rea-

sona))le value of his services, less the monev advanced

to him and the value of articles furnished him dur-

ing the voyage, if there was any evidence showing

the reasonable value of such services, l)ut in the ab-

sence of such evidence he is not entitled to recover

upon a quantum meruit.
«

2. T fiiid that the li])elants Reynolds, Noble,

Prossley and Castlemaii were, by ordor of the master,

triced up, hanrlciirfed witli tlieii* liands ])chiiid tliom

for about thirty minutes; that during this time their
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heels were clear of the floor, the balls of their feet

only partly resting on the floor.

The object of this punishment seems to have been

for the purpose of securing the confession from the

libelants that they had committed various thefts from

the ship's stores, and had conspired together to break

into the storehouse, obtain rifles and provisions, and

then to disable and desert the ship. Such a confes-

sion was obtained, and then the libelants were taken

to the main hold and there imprisoned in irons for

fifty-eight days.

I cannot say that the master was not justified in

imprisoning these libelants in view of the circum-

stances as they appeared to him, and his belief that

such action was necessary for the safety of his ves-

sel, but he was not justified in handcuffing and tric-

ing these libelants up, either as a punishment for of-

fenses already committed, or for the purpose of ex-

torting from them a confession of past offenses, or

of an existing conspiracy to disable the vessel and

desert ; and this wrongful punishment was a breach

of the contract under which these libelants shipped,

a breach of the implied covenant for good treatment,

and for this breach of contract each of the libelants

named is entitled to recover the sum of $500 damages,

less the money advanced at time of shipment, and the

value of the articles furnished to him from the slop-

chest.
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Let a decree be entered in accordance with this

opinion in favor of the following-named libelants,

and for the following amounts

:

In favor of H. Reynolds, for the sum of $322.75.

In favor of G. R. Castleman, for the sum of

$329.00.

In favor of Wm. Noble, alias John Riley, for the

sum of $339.80.

In favor of William Pressley, for the sum of $500.

These libelants to recover costs. The libel as to

all other libelants will be dismissed, the evidence, in

my opinion, not being sufficient to show that they are

entitled to recover.

[Endorsed] : Piled July 1st, 1907. Jas. P. Brown,

Clerk. By J. S. Manley, Deputy Clerk.
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At a stated term of the District Court of the United

States of America, in and for the Northern Dis-

trict of California, held at the United States

Postoffice and Court's Building, in the City and

County of San Francisco, State of California,

on the 5th day of August, in the year of our

Lord one thousand nine hundred and seven.

Present: The Hon. JOHN J. DE HAVEN,
District Judge.

No. 13,615.

HARRY REYNOLDS et al.,

Libelants,

vs.

The Whaling Ship ^^HERMAN," etc.,

H. LIEBES & CO. et al.,

Claimants.

Final Decree.

This cause having been heard on the pleadings

and proof, and due deliberation being had thereon,

the Court finds that there is due to each of the fol-

lowing-named libelants, H. Reynolds, G. R. Castle-

man, Wm. Noble, alias John Riley, and William

Pressley, the sum of five hundred dollars damages

for breach of the implied covenant of good treat-
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ment, less the money advanced at the time of ship-

ment and the value of the articles furnished to each

of said libelants from the slop-chest of the said ship

''Hennan"—that is to say, that there is now due to

the libelants H. Eeynolds, the sum of $322.75; to

libelant G. E. Castleman, the sum of $342.05; to

libelant Wm. Noble, alias John Riley, the sum of

$339.80 ; and to libelant William Pressley, the sum of

$500.00, and that said simis are and each is a lien

upon the said whaling ship *^ Herman." It further

appearing to the Court that said vessel has been re-

leased to the claimants upon a stipulation in the sum

of $40,000.00, with Isaac Liebes and Julien Liebes

as sureties, it is hereby ordered, adjudged and de-

creed that the said H. Liebes & Co., and B. J. Tilton,

claimants, and Isaac Liebes and Julien Liebes, sure-

ties, pay the aforesaid sums due to each of said libel-

ants, together with interest thereon from the 14th

day of December, 1906, the date of the filing of the

libel herein, with costs as taxed, within ten days from

the date of this decree, and in default thereof execu-

tion be and the same is hereby awarded. It is fur-

ther ordered, adjudged and decreed that the libel as

to all of the other libelants herein be, and the same

is, dismissed.

JOHN J. DE HAVEN,

Judge.
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[Endorsed] : Filed August 5th, 1907. Jas. P.

Brown, Clerk. By J. S. Manley, Deputy Clerk.

In the District Court of the United States in and for

the Northern District of California.

HARRY REYNOLDS et al.,

Libelants,

vs.

The Whaling Ship ^'HERMAN," etc..

Respondent.

H. LIEBES & CO (a Corporation), and H. B. TIL-

TON,

Claimants.

Notice of Appeal.

To Harry Reynolds, G. R. Castleman, William No-

ble and William Pressley, Libelants Above

Named, and to F. R. Wall, Esq., Proctor for

Said Libelants.

You, and each of you, will please take notice:

That the notice of appeal heretofore, to wit, on the

16th day of August, 1907, filed in the above-entitled

cause, is hei^eby abandoned and withdrawn, and in

lieu thereof the said H. Liebes & Co., a corporation,

and H. B. Tilton, claimants in the above-entitled

cause, substitute this as their notice of appeal there-

in, and notify you that they hereby appeal to the
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United States Circuit Court of Appeals for the

Ninth Circuit from the final decree of the District

Court of the United States for the Northern District

of California, entered in said cause on the 5th day

of August, 1907;

And YOU are further notified that upon said ap-

peal said appellants desire to limit the same to a re-

view of the question raised by the exceptions to the

libel on file in said cause, and particularly to raise

the question as to whether or not the tricing up of

said libelants by the master of said vessel in the man-

ner and fomi in said libel set forth is an act for

which the said vessel or her owners are liable.

And you are further notified that the said appel-

lants hereby designate the judgment-roll of this

court and the opinion of the Court as the record nec-

essary to review the questions raised by this appeal.

Dated August 28th, 1907.

FRANK & MANSFIELD,

Proctors for Appellants.

[Endorsed]: Filed August 28, 1907. Jas. P.

Brown, Clerk. By J. S. Manley, Dei)uty Clerk.
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In the District Court of the United States in and for

the Northern District of California,

IN ADMIRALTY.

HARRY A. REYNOLDS et al.,

Libelants,

vs.

The Whaling Ship '

'HERMAN, '

' etc.,

H. LIEBES & CO. et al.,

Claimants.

Assignment of Errors.

Now come the claimants and appellants in the

above-entitled cause, and assign the following errors

of said District Court therein

:

I.

That the said Court erred in overruling the fourth

exception to the said libel, and further erred in hold-

ing that the said libelants were entitled to recover,

in this : That the matters and things in the sixth ar-

ticle in said libel set forth do not constitute a cause of

action, for the reason that the matters and things

therein stated were not within the scope of the em-

ployment of said master, and constitute a tort inflict-

ed upon said libelants by a fellow-servant, and was a

violation by the master of the law and statutes in



56 H, Liehes & Co, and H, B, Tilton

such case made and provided, and for which neither

the said claimants nor the said vessel are liable.

II.

That the said Court erred in overruling the fifth

exception to the said libel, and further erred in hold-

ing that the said libelants were entitled to recover,

in this: that the matters and things in the seventh

article in said libel set forth do not constitute a cause

of action, for the reason that the matters and things

therein stated were not within the scope of the em-

ployment of said master, and constituted a tort in-

flicted upon said libelant by a fellow-servant, and

was a violation by the master of the law and statutes

in such case made and provided, and for which nei-

ther the said claimants nor the said vessel are liable.

III.

That the said Court erred in overruling the sixth

exception to the said libel, and further erred in hold-

ing that the said libelants were entitled to recover,

in this: That the matters and things in the eighth

article in said libel set forth do not constitute a cause

of action, for tlie reason that the matters and things

tliorein stated were not witliin the scope of the em-

))l()yinent of said master, and constituted a tort in-

fliclcd upon said libelants l)y a fellow-servant, and

was a violation by the mast(M' of* tlu» law and stat-

utes in such case made and provided, and for which
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neither the said claimants nor the said vessels are

liable.

IV.

That said Court erred in overruling the seventh

exception to the said libel, and further erred in hold-

ing that the said libelants were entitled to recover,

in this : that the matters and things in the ninth ar-

ticle in said libel set forth do not constitute a cause

of action, for the reason that the matters and things

therein stated were not within the scope of the em-

ployment of said master, and constituted a tort in-

flicted upon said libelants by a fellow-servant, and

was a violation by the master of the law and stat-

utes in such case made and provided, and for which

neither the said claimants nor the said vessel are lia-

ble.

V.

The Court erred in finding that the said libelants

were entitled to recover the sum of five hundred

(500) dollars, or any sum of money whatsoever, or

at all, for or by reason of having been triced up by

the master of said vessel, and in not finding that said

libelants were not entitled to recover because the

said tricing up was a personal tort of said master,

and not an act for which the owners of the said ves-

sel were liable.

FRANK & MANSFIELD,

Proctors for Appellants.
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[Endorsed] : Filed Sept. 23, 1907. Jas. P. Brown,

Clerk. By J. S. Manley, Deputy Clerk.

Clerk's Certificate to Apostles.

United States of America,

Northern District of California,—ss.

I, James P. BrowTi, Clerk of the District Court of

the United States for the Northern District of Cali-

fornia, do hereby certify that the foregoing and here-

unto annexed forty-four pages, numbered from 1 to

44, inclusive, contain a full and true transcript of

the record in said District Court in the cause entitled

Harry Eeynolds et al. vs. The Whaling Ship ^'Her-

man," etc.. No. 13,615, made up in pursuance to rule

4 of the Rules of Admiralty of the United States

Circuit Court of Appeals for the Ninth Circuit, and

the instructions of Nathan H. Frank, proctor appel-

lant.

I further certify that the costs of preparing and

certifying the foregoing transcript on appeal is the

sum of twentv-seven dollars and seventv cents

($27.70), and that the same has been paid to me by

proctors for claimants of the whaling ship '* Her-

man."

In witness whereof, I have hereunto set my hand

and affixed the seal of said District Court this 27th
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day of September, A. D. 1907, and of the Independ-

ence of the United States the one hundred and thirty-

second.

[Seal] JAS. P. BROWN,
Clerk.

By J. S. Manley,

Deputy Clerk.

[Endorsed] : No. 1505. United States Circuit

Court of Appeals for the Ninth Circuit. H. Liebes

& Co., a Corporation, and H. B. Tilton, Claimants of

the Whaling Ship ^^ Herman," Her Tackle, Apparel

and Furniture, Appellants, vs. Harry Reynolds, G.

R. Castleman, William Noble and William Pressley,

Libelants, Appellees. Apostles. Upon Appeal from

the United States District Court for the Northern

District of California.

Filed September 27, 1907.

F. D. MONCKTON,
Clerk.
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In the Circuit Court of the United States, Ninth

Circuit, Northern District of California,

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H. FOL-

LIS, as Trustees under the Trust Declared by

the Last Will of RICHARD H. FOLLIS, De-

ceased, and MARGARET DE VECCHI,

JAMES H. FOLLIS, RICHARD H. FOLLIS,

Jr., LILLIAN MARY GRIFFIN and CLAR-

ENCE G. FOLLIS, Beneficiaries under the

Trust Created by the Last Will of RICHARD

H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOLIN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Complaint.

Plaintiffs complain of defendant and for cause of

action allege;

I.

That at all the times herein mentioned plaintiff*.

Union Trust Company of San Francisco, was and

now is a corporation organized and existing under
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the laws of the State of California, with its principal

place of business in the City and County of San

Francisco.

That at all the times herein mentioned, James H.

Follis and Union Trust Company of San Francisco,

were, except as herein mentioned, and they now are,

the Trustees under the Trust declared by the Last

AVill and Testament of Eichard H. Follis, deceased,

as hereinafter more particularly appears.

That at all the times hereinafter mentioned the said

plaintiffs, Margaret De Vecchi, James H. Follis,

Richard H. Follis, Jr., Lillian Mary Griffin and

Clarence G. Follis, were and they now are, the bene-

ficiaries under the trust declared by the last will and

testament of Richard H. Follis, deceased.

That at all the times herein mentioned the defend-

ant, John C. Lynch, was and now is the collector of

United States Internal Revenue of the First District

of California.

IL

That one, Ixiclinivl Tl. Follis, died in the City and

County of San Francisco, State of California, on

or about the iUst day of May, liKK), being a resident

ther(H)f at the time of his deatli and leaving property

tlierein, and leaving a hist will and testament, a copy

of whirh is hereto attached and marked *VExhibit 1''

and made a part liereof ; tliat ])ro('eedings were had

and taken in acconhmee with the laws of the State
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of California for the probate of said last will and

testament in the Superior Court of the City and

County of San Francisco, State of California, which

proceedings were and are numbered 23,359, and en-

titled ''In the Matter of the Estate of Richard H.

Follis, deceased"; and that in said proceedings, on

or about June 28, 1900, after the filing of the last

will and testament of said decedent, the said Superior

Court duly gave and made an order admitting said

last will and testament to probate and appointing

one, James L. Flood, and the plaintiff James H. Fol-

lis, executors thereof, who immediately thereafter,

qualified and continued to act as executors until the

close of the administration of said estate.

III.

That after proceedings regularly had and taken

in said probate proceedings, by an order of said Su-

perior Court duly given and made on the 16th day of

November, 1900, a portion of the property of said es-

tate was by decree of partial distribution, distributed

unto James L. Flood and James H. Follis, as trus-

tees under the trust declared by said last will and

testament, a copy of which said decree is hereto at-

tached and marked ''Exhibit 2" and made a paii:

hereof. That after proceedings regularly had and

taken in said probate proceedings, by an order of

said Superior Court duly given and made on the 26th

day of June, 1901, the balance of the property of said
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estate was, by decree of final distribution, distributed

unto James L. Flood and James H. PoUis, as trus-

tees under the trust declared by said last will and

testament, a copy of which said decree is hereto at-

tached^ marked '* Exhibit 3" and made a part hereof.

IV.

That immediately before the entry of said decree

of final distribution, the said executors requested de-

fendant to determine, assess and fix the amount of

internal revenue taxes against the respective legacies

under the last will and testament, and under such de-

crees of distribution as would follow such last will

and testament, and which request was, by said execu-

tors and said defendant delivered to the United

States Connnissioner of Internal Revenue at Wash-

ington, Department of Columbia, with a similar re-

quest from said executors that said Commissioner

should dotonnine, assess and fix the amount of in-

ternal revenue taxes against the respective legacies

under the said last will and testament, and under

snrli (Icci-ees of disti-ibution as would follow such

last will and testament; and that thereafter, and on

the 20th day of Apiil, 1!H)1, the said Commissioner

notitied liic said dcrcndant and the said executors,

and tlie said delVndant notitied the said executors

that if the said executors desired to ])ay the tax at

that time on the legacies to the children, ))eing the

Ixjneficiaries hereinabove named nnder section 2f) of
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the Act of Congress of June 13, 1898, that there would

be no objection, and that, if said executors did not

desire then to pay the whole tax, the value of the an-

nuity derived from the personal property left in

trust would be subject to such internal revenue tax,

provided that the amount of the beneficiary interest

to the legatees from the estate exceeded the sum of

ten thousand dollars, and that the value of said an-

nuity should be determined by the approved tables,

and that the tax on the principal of the trust fund

would then be required to be paid at the time of the

distribution of the trust fund in the hands of the

trustees to the beneficiaries named, as provided for

in said last will and testament.

That the foregoing notice and reply of said Com-

missioner is and was a ruling of the United States

Commissioner of Internal Revenue.

V.

That replying upon said ruling, and in order to

comply therewith, said executors took the necessary

and proper steps in said Superior Court to obtain a

final distribution of said estate, and did obtain the

decree of final distribution hereinabove mentioned;

and that, relying upon said ruling, the said executors

did file, as prescribed by law with the said defendant,

on form number 419 as revised March 24, 1899, a

schedule and return under sections 29 and 30 of the

Act of Congress of June 13, 1898, showing the t;?xes
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assessed against the legacies and distributive shares

under the last will and testament of said decedent,

and under the decrees of distribution given and made

in said probate proceedings, which return showed

the tax against the above-named beneficiaries in the

amounts following respectively: Margaret De Vec-

chi, $173,016; James H. Follis, $178,338; Richard H.

Follis, Jr., $346,039; Lillian Mary Griffin, $321,462;

Clarence G. Follis, $331,025, making a total of $1,-

349.88, which said total amount was by the said ex-

ecutors paid to defendant on behalf of the benefi-

ciaries above named; that said return is now on file

in the office of the Collector of United States Inter-

nal Revenue for the Fii*st District of California, and

is hereby referred to and made a part hereof.

That thereafter, and on or about the 29th dav of

June, 1901, the decree of said Superior Court was

duly given and made discharging the said executors.

VI.

Tliat tliereafter, on or about the 12th day of July,

1901, tlie said James L. Flood resigned as one of said

Trustees, and thereafter and after proceedings duly

and regularly liad and taken in the Su])erior Court

of the City and (/ounty of San Francisco, State of

California, in an action entitled 'Mn the Matter of

the Resignation of .James 1^. Flood as Trustee, etc.,"

No. 77,175, the last-named Coui't, on or about the

12tli (lay of July, 1901, ))y a decree and judgment
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duly given and made, accepted the said resignation

of James L. Flood, and appointed plaintiff, Union

Trust Company of San Francisco, his successor, and

that said corporation then became, ever since has

been and now is the joint and co-trustee with the

said James H. FoUis, of the Trust created under the

last will and testament of Richard H. FoUis, de-

ceased, and under the decree of final distribution

hereinabove referred to ; and the whole of said resid-

uary estate was actually received by said trustees

and the same is now in their possession.

VII.

That subsequently thereto the said defendant no-

tified the plaintiffs that the said United States Com-

missioner of Internal Revenue, had made another

and different ruling from the one first herein men-

tioned, to wit: That said Commissioner, instead of

fixing the rate to be paid at the rate which had been

fixed on the present value at that time of the said

annuity, had ruled that the rate should be fixed on

the total amount ultimately distributable to the lega-

tees ; and the said defendant thereupon made demand

upon the plaintiffs on or about October 16, 1901, for

an additional sum of $684.20 in order to meet the

difference in said rates, apportioning in said assess-

ment, said sum of $684.20 among the beneficiaries in

the manner following : Margaret De Vecchi, $136.84

;

James H. FoUis, $136.84; Richard H. Follis, Jr.,
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$136.84; LiUian Mary Griffin, $136.84; and Clarence

G. Follis $136.84, and upon sucli demand being made

the said plaintiffs did pay, in accordance with such

demand, to the said defendant, the said sum of

$684.20, the share of each of said beneficiaries paying

the sum of $136.84.

That at the time of said last-named pa}^nent the

said plaintiffs presented to the said defendant a

claim on blank form number 47, revised January

1900, of the United States Internal Revenue Depart-

ment under Series 7, number 14, for the remission

of taxes abatable under sections 3220 and 3221 of the

Revised Statutes of the United States, claiming that

they were entitled to have said sum of $684.20 of

the aforesaid assessment, remitted, and demanding

and asking for the remission of the same

;

That the said defendant and the said Commissioner

refused and rejected said claim for remission, and

notified these plaintiffs that the second ruling above

mentioned had been changed, and notifying these

])hiiiitiffs to pay an additional assessment and tax

in the siun of $9,341.87 upon the said legacies which

had been received l)v said trustees for tlie benefit of

said beneficiaries, which said hist-named sum was in

a<l(lition to all sums previously paid; and said de-

IVndaiit and said ( 'onnnissioner in said diMnand for

the a(lditi(>nal sum (d' $9,341.87 di<l assess the inter-

ests of the aforesaid beneficiaries respectively in the
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following sums: Margaret De Vecchi, $1868.374;

James H. Follis, $1868.374; Richard H. FoUis, Jr.,

$1868.374; Lillian Mary Griffin, $1868.374; and Clar-

ence G. Pollis, $1868.374, and thereupon, on or about

the 14th day of November, 1901, the said plaintiffs

did pay in accordance with such demand, to the said

defendant, the additional sum of $9,341.87, the share

of each of said beneficiaries paying the sum of $1,-

868.374, and at or about the same time did file with

the defendant a similar claim for remission of tax

on the same character of blank and under the same

provisions as that on which they had made their re-

mission claim for the sum of $684.20, which are there-

in set forth, and that said plaintiffs were justly en-

titled to have the said sum of $9,341.87 of said assess-

ment remitted, and asked and demanded the same,

which said last-named claim and demand was by

the said defendant and the said Commissioner re-

jected.

VIII.

The plaintiffs hereby refer to the aforementioned

claims for remission of taxes for the sum of $684.20

and $9,341.87, which are on file in the office of the

Collector of United States Internal Revenue, First

District of California, and hereb.y make said de-

mands and claims a part hereof.

IX.

That all of the taxes aforesaid which have been
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collected by the defendant, were collected upon the

contingent beneficial interests of Margaret De Vec-

chi, James H. Follis, Richard H. FoUis, Jr., Lillian

Mary Griffin and Clarence Gr. Follis, none of \Yhich

interests had become vested prior to July 1, 1902,

and none of which interests have, since said decrees

of distribution or since the death of Richard H. Fol-

lis, as aforesaid, become vested, and none of which

interests have at any time become vested in posses-

sion or enjo^^nent; and that under the provisions of

an Act of Congress of June 27, 1902, Conmiissioner

of Internal Revenue, upon proper application being

made to him, is compelled to refund all of said taxes

;

That these plaintiffs on or about the 23d day of

July, 1902, made application to said Commissioner

under the rules and regulations prescribed by him,

for a refund of all of said taxes so paid as afore-

said, ch\iming that said sum of $11,375.95 had been

paid on contingent interests which had not }Tt vested

and wliich should be refunded for the reasons set

forth in the said claim, which are therein and herein

set forth, a co])y of which said claim is on file in the

office of the Collector of United States Internal Rev-

enue, Fii-st District of California, reference to which

is hereby made, and which is made a ])nrt hereof.

X.

That said Commissioner and said (h^f'endant re-

fused and still icfuse to refund said sum of $11,-
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375.95, or any part thereof, and the whole and every

part thereof is unpaid.

XI.

That the amount received by the said beneficiaries

and each of them prior to July 1, 1902, was and is

less than the sum of ten thousand dollars ; that is to

say, each of said children has received and had vested

in them from said estate and trust, prior to July 1,

1902, the following approximate sums : Margaret De

Vecchi, $8,000.00; James H. FoUis, $8,000.00; Rich-

ard H. FoUis, Jr., $8,000.00; Lillian Mary Griffn,

$8,000.00, and Clarence G. Follis, $8,000.00.

Wherefore, plaintiffs pray for judgment against

said defendant for the sum of $11,375.95, together

with interest thereon at the rate of seven per cent,

per annum, and for costs.

HELLER (fe POWERS,
Attorneys for Plaintiffs.

State of California,

City and County of San Francisco,—ss.

I, W. Hellman, Jr., being duly sworn, deposes and

says : That he is an officer, to wit, the Secretary of

the Union Trust Company of San Francisco (a cor-

poration), one of the plaintiffs in the above-entitled

action ; that he has read the foregoing complaint and

knows the contents thereof ; that the same is true of

his own knowledge, except as to the matters which
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are therein stated upon information and belief, and

as to those matters tiiat he believes it to be true.

I. ^y. HELLMAN, Jr.

Subscribed and sworn to before me this 11th day

of December, 1902.

[Seal] D. B. RICHAEDS,
Notary Public in and for the City and Count}^ of

San Francisco, State of California.

Exhibit 1 to Complaint.

IN THE NAME OF GOD, AMEN.

I, Richard Holden Follis of the city and county

of San Francisco, State of California, of sound mind

and disposing memory hereby make, publish and

declare this my last Will in manner following, that

is to say:

First: I hereby revoke any and all Wills by me

at any time heretofore made.

Second: I will that all my just debts and funeral

expenses be paid.

Thii'd: T give and devise to my daughter Mary

Lilly Follis the homestead in whicli T now live con-

sisting of that parcel of land situate in the City and

County of Snn Fi-ancisco, State of California, cir-

cumscribed by a line commencing at the Northeast

corner of Washington and IJiiciianan StrcH'ts, tluMice

running imrtherly along the east line of said Bu-

chanan Street one hundred and seven feet eight
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inches and a quarter of an inch, thence at right

angles Easterly and parallel to said Washington

Street, fifty seven feet and six inches; thence at right

angles Southerly and parallel to said Buchanan

Street, one hundred and seven feet eight inches and

a quarter of an inch to the north line of said Wash-

ington Street, and thence at right angles Westerly

along the Northerly line of said Washington Street

to the point of commencement aforesaid, together

with all and singular the tenements, hereditaments

and appurtenances thereunto belonging or in any-

wise appertaining.

Fourth: All the rest, residue and remainder of

my estate, real and personal, wherever situate and

of whatever name or nature the same may be, I here-

by give, devise and bequeath to my friend James L.

Flood and mv son Frederick F. Follis, in trust never-

theless to receive the rents, issues and profits of the

same to and for the use and benefit of my children,

namely, Margaret F. Follis, now wife of Dr. De Vec-

chi, Frederick F. Follis, James H. Follis, Richard

H. Follis, Junior, Mary Lilly Follis and George Clar-

ence Follis.

1. My said trustees are hereby empowered to

make all such alterations or repairs upon any of my

said property as they may from time to time think

proper.
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2. To insure the same, or such part of portion of

the same as they ma}^ think proper against loss by

fire in such sum and with such companies as they

may think proper.

3. To lease said property, or any part or portion

thereof upon such terms and conditions and for such

time as they may think proper, provided, however,

that they shall make no lease thereof or of any part

of the same which shall endure longer than the con-

tinuance of this trust.

4. In case of the loss or destruction by fire, or

otherwise of any of the buildings or improvements

upon any of my said property, to rebuild and re-

construct the same in such manner, style and dimen-

sions as they shall see fit, and pay therefor out of

said rents, issues and profits, provided, however, that

if the same cannot be practicably and conveniently

paid for out of said rents, issues and profits, they

may borrow such amount of money upon such terms

and for such k^ngth of time as they shall deem nec-

essary, to pay the cost and expense of such rebuihl-

ing and rcM'onst ruction, and secure payment thereof

l)y mortgage upon the premises u|)()n which such re-

building (>]• reconstruction sliall \)v made, with tlic

covenants and (Mniditions usually made in such mort-

gages. The cost of such I'ebuilding and reconstruc-

tion shall |H'iiMarily be paid out of any insurance

moneys tiiere may have been collected by said ^Frus-
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tees, arising out of the loss or destruction of the im-

provements so rebuilt or reconstructed, next out of

said rents, issues and profits, and lastly out of the

moneys raised upon mortgage as hereby authorized.

In borrowing money, and executing mortgage

therefor, as aforesaid, said Trustees shall borrow the

sum for such length of time, so that the money bor-

rowed, with the accruing interest thereon, may be

paid out of said rents, issues and profits, consist-

ently with the maintenance and support of my said

children, but in such case the judgment of my said

trustees shall be conclusive as to the amount that

shall be allowed to them for their maintenance and

support, while the moneys raised, with accruing in-

terest thereon, secured by mortgage aforesaid, are

being paid, and only after full payment thereof will

said trustees be obliged to pay all of said net rents,

issues and profits to my children as herein and here-

by otherwise directed.

5. To pay and discharge all taxes, assessments

and charges that may accrue against or be levied

upon or become a charge on any or all of said prop-

erty, whether State, Count}^ Federal or Municipal,

of whatever name or nature the same may be, and

their pajonent of any of the same shall be deemed

conclusive e^ddence of the legality thereof, and of

their having rightfully paid the same in any settle-
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ment of the trust hereby created, or wherever the

same may come in question.

6. To pay the net proceeds of the income, rents,

issues and profits of said trust quarterly, upon the

first day of each and every quarter of the year

equally, share and share alike, to all of my children,

Margaret, Frederick, James, Richard, Mary and

George up to and until such time as each of them

shall respectively attain to the ages following, that

is to say:

Until said Margaret E. Follis, Now wife of Dr.

De Vecchi, shall attain the age of thirty-nine yeai^;

until said Frederick F. Follis shall attain the age

of thirty-five years; until said James H. Follis, shall

attain the age of thirty-three years; until said Rich-

ard H. Follis, Junior shall attain the age of thirty-

one years; until said ^Mary Lilly Follis shall attain

the age of twenty-nine years, and until said George

Clarence Follis shall attain the age of twenty-seven

vears.

7. As each one of my said cliildren shall respec-

tively attain theii- sevei-al and respective ages as

hereinhefoi'c last exju-essed, my said trustees shall,
•

witliin thii-ty days thereafter, or as early as ])rac-

ticable, cause an appraisement to be made of all of

tlie |)ropeT'ty then remaining in trust. Such ap-

|)raisenient shall be made by three im])artial ap-

praisers selected in manner following, that is to say;



Union Trust Company of San Francisco et al. 19

Said Trustees shall select one of said appraisers and

two other impartial appraisers shall be selected by

all of my said children to whom distribution of his

or her share shall not already have been made as

herein provided, who shall then be accessible and

ready in said City and County of San Francisco to

make such selection, and the three appraisers so

selected shall make an appraisement of all of my

property then remaining in trust, the judgment of

the majority of said appraisers to be conclusive in

case they do not all agree in such appraisement.

Thereupon said trustees shall divide the amount of

such appraisement into such number of aliquot parts

as shall correspond to the number of my said chil-

dren to whom distribution shall remain to be made.

Upon ascertainment of the amount of such ali-

quot parts my said trustees shall convey to the child

attaining the age hereinbefore expressed, his or her

aliquot part according to the valuation stated in such

appraisement, in severalty and in specie so far as

the same may be practicable.

If, in making such division, the property in specie

shall prove to be less than the amount of the ali-

quot share of the child entitled to distribution, said

trustees shall make the same equal to such amount

by payment in money of the amount of the differ-

ence. If, however, such property shall prove to

be in value in excess of the amount of the aliquot
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share of such child, then and in that case, such child

shall pay the amount of the difference to said trus-

tees to constitute a part of the property to be held

bv them in trust, as aforesaid. If the child so en-

titled to distribution differ with said trustees in re-

spect to the selection of the property to be set aside

to him or her, then, and in that case, the question

in difference shall be referred to the Presiding Judge

of the Superior Court of the City and County of San

Francisco for the time being, and his award there-

upon shall be binding and conclusive as to such se-

lection. The expenses attendant upon' such ap-

praisements, including the expenses of conveyance

by said trustees, as aforesaid, shall constitute part

of the expenses of the administration of this trust

and be payable out of any of the moneys of the afore-

said rents, issues and profits.

When the youngest child to whom distribution is

to be made, to wit, George Clarence FoUis, shall at-

tain his age as herein])efore expressed, said trus-

tees shall witliout a])]u-aisement, convey the resi-

due of the |)i*(>])erty rcniaiuing in trust to him.

As T liave already advanced to my said son, Fred-

erick P. Follis, Twenty Thousand Dollars, in mak-

ing distribution to him, the same sliall be a charge

against bis poHion, that is to say: deducted from the

amount thereof, and the amount of such deduction

shall (constitute part of the* i)r()perty remaining in
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trust as hereinbefore provided. In case of the death

of any of my said children before attaining the age

at which distribution is to be made as hereinbefore

provided, then, and in that case, the share of such

child dying shall go, in case of his intestacy, as pre-

scribed and provided for in the law of descents and

distribution of the State of California, and in case

of his testacy, as prescribed and directed in and by

his last will and testament, and the amount of his

share shall be ascertained in the manner hereinbe-

fore provided except that the same shall be ascer-

tained as of the day of his death instead of the day

of his attaining his or her age as hereinbefore

provided, and upon such ascertainment, said trus-

tees shall convey such share to the parties entitled

thereto by will or by descent as hereinbefore di-

rected.

Fifth : I hereby nominate and appoint said James

L. Flood and Frederick F. FoUis, Executors of this

my will, expressly providing that no bond or under-

taking of any kind shall be required of them, or

either of them, in performing any duty, or executing

any power or trust under this my will.

In witness of all of which, I hereunto set my hand

and seal this 18th day of March, A. D. 1896.

R. H. FOLLIS. [Seal]

The foregoing instrument, consisting of eleven

pages besides this, was, at the date hereof, by the
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said Richard Holden Follis, signed and sealed and

jjublished as, and declared to be, his last "Will and

Testament, in presence of us, who, at his request,

and in liis presence, and in the presence of each other,

have subscribed our names as witnesses thereto.

JAMES E. WALSH, Residing at Marin Co.,

California, Corner of Belle Ave. & Laurel

Sts., San Rafael.

CORNELIUS O'CONNOR, Residing at 825

O'Farrell St., San Francisco.

I, Richard Holden Follis, of the City and County

of San Francisco, State of California, being of sound

mind and memory, make this Codicil to my last Will

and Testament bearing date, March 18th, A. D. 1896.

Since the date of my said last will, it has pleased

Ahnighty God that my son, Frederick F. Follis,

named in my said last will as one of the trustees and

executors thereof, should die, and in consequence

of his death, T hereby su])stitute my son James H.

Follis, named in said will, as one of the trustees and

executors thereof, in the place and stead of his de-

ceased brother Frederick F. Follis, and as my said

sou Frederick i^\ 1^'ollis died unmarried and with-

out issue, T desii'c Hint my said last will and t(*sta-

anent, as thus modified, be deeiiUMl and taken as if

it were made subseciuently to the date of his death.
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In witness of all of which, confirming and repub-

lishing my said last Will and Testament as above

provided, I hereunto set my hand and seal this Jan-

uary thirtieth, A. D. 1897.

R. H. FOLLIS. [Seal]

The foregoing instrument was, at the date there-

of, by said Richard Holden PoUis signed and sealed

and published as and declared to be a Codicil to his

Last Will and Testament, in presence of us, who, at

his request and in his presence, and in the presence

of each other, have subscribed our names as wit-

nesses thereto.

CORNELIUS O'CONNOR, 825 OTarrell St.

JAS. E. WALSH, San Rafael, Califa.

Exhibit 2 to Complaint.

In the Superior Court of the City and County of San

Francisco, State of California,

In the Matter of the Estate of RICHARD H. FOL-

LIS, Deceased.

On this 16th day of November, 1900, the petition

of Lilian Mary Follis for partial distribution of cer-

tain property of the Estate of Richard H. Follis,

deceased—the petition of James L. Flood and James

H. Follis, for partial distribution to them as Trus-

tees, under the provisions of the last will and testa-

ment of said Richard H. Follis, deceased, of two
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Imndred and thii-ty $1000.00 Q'^c bonds of the

Southern Pacific Railroad of Arizona—and the peti-

tion of James L. Flood and James H. Follis, trustees

under the said trust, and of Jaanes H. Follis, Richard

H. Follis, Lilian Mary Follis and Clarence George

Follis, beneficiaries under said trust, and legatees

and devisees under said last will and testament, for

distribution of the income, revenue and profit of said

estate, coming regularly for hearing;

And it appearing that due and legal notice of such

hearing has been given in accordance with law;

And upon the hearing this day, Margaret De Vec-

chi, one of the children and heirs at law of said de-

ceased, and a beneficiary under the said trust, and a

legatee and devisee under the said last will, having

for herself filed a petition for partial distribution

unto her of her share of the said income, revenue and

profit of said estate;

And it appearing furtlier that on or about the 31st

day (»f May, lf)00, Richard H. Follis died in the City

and County of San Fi-ancisco, State of California,

leavinij; property therein, and being a resident there-

of at the time of liis death, and on the 14th day of

June, H)00, liis l^ast Will and Testament, consisting

of two instruments, ()ne an instrument dated March

ir)tli, lH9f), and the other an instrument dated Janu-

ary :5()tli, lSf)7, were filed with the County Clerk

of the City and County of San Francisco, State of
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California, and ex-officio Clerk of the Superior Court

of said City and County of San Francisco, said State;

That thereafter, and on the 29th day of June, 1900,

by an order duly given and made by said Superior

Court, the said two instruments above named were

admitted to probate as the Last Will and Testament

of said Richard H. Follis, deceased, and that by the

same order James L. Flood was appointed Executor

of the Last Will and Testament of said Richard H.

Follis, deceased;

That said James L. Flood, on said last-named day,

immediately qualified as such Executor, and Let-

ters Testamentarv w^ere issued to him, and he en-

tered upon the administration of said estate, and

thence hitherto has continued to administer said es-

tate, and to act as Executor of the Last Will and Tes-

tament of said Richard H. Follis, deceased;

That thereafter, and on the 3d day of August, 1900,

by an order duly given and made by said Superior

Court, James H. Follis was appointed joint executor

with James L. Flood, of the Last Will and Testa-

ment of said Richard H. Follis, deceased, and on said

last-named day duly qualified as such joint executor,

and Letters Testamentary were issued to him, and

be entered upon the administration of said estate,

and thence hitherto has continued to administer said

estate, and to act as Executor of the Last Will and
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Testament of said Richard H. Follis, deceased, to-

gether with said James L. Flood;

That on the 30th day of October, 1900, said James

L. Flood and said James H. Follis filed herein an in-

ventory and appraisement of the estate and property

of the said deceased, which had come to their posses-

sion or knowledge, duly verified and sworn to.

That before the death of testatoa^ and after March

15th, 1906, and before January 30th, 1897, Fred-

erick F. Follis, one of the children of said testator,

named in said will^ died;

That the heirs at law and children of deceased,

and the legatees and devisees under the last will of

deceased, were at the time of the death of said de-

ceased, and now are, as follows: Margaret E. De

Vecchi, and the petitioners James H. Follis, Richard

H. Follis, Lilian Mary Follis and Clarence George

Follis, and the petitioners James L. Flood and James

H. Follis, as trustees under the trust created by the

said Last Will and Testament.

That under and by virtue of the tenns of the Last

Will and Testament of Said Richard IL Follis, de-

ceased, there is specially devised unto the petitioner,

Lilian Mary Follis, the following real pi'operty, sit-

uate, lying and being in the city and county of San

Francisco, State of ('aliforia, circumsci'ibed bv a

line commencing at the Northeast corner of Wash-

ington and "Ruchnnnn Streets, tlienco running North-
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erly along the east line of said of Buchanan Street,

one hundred and seven (107) feet eight and one-

quarter (81/4) inches; then at right angles Easterl}-

and parallel to said Washington Street, fifty-seven

(57) feet and six (6) inches; thence at right angles

Southerly and parallel to said Buchanan Street, one

hundred and seven (107) feet eight and one-quarter

(81/4) inches to the North line of said Washington

Street, and thence at right angles Westerly along

the Northerly line of said Washington Street afore-

said to the point of commencement aforesaid; to-

gether with all and singular the tenements, heredita-

ments and appurtenances thereunto belonging or in

any wise appertaining; which said real property

constituted the homestead of the deceased and the

place where he lived during his life-time and im-

mediately prior to his death

;

That on or about the 13th day of August, 1900, the

said Margaret De Vecchi, James H. Follis, Richard

H. Follis, Clarence George Follis and Lilian Mary

Follis, made and entered into an agreement in writ-

ing with each other, which said writing is on file here-

in, by the terms of which contract it was agreed that

there may be immediately distributed by the Court

having jurisdiction of the estate of said deceased,

all the household effects and household goods, in-

cluding among other things, kitchen utensils, table-

ware, furniture, carpets, paintings, ornaments, lines,
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bedding and household goods both useful or orna-

mental, contained in the building upon the premises

above described, to said Lilian Mary Follis, and said

agreement was made in consideration of the mutual

desire of the said children of said Richard H. Follis,

deceased, to carry out the provisions of the last will

and testament of the said deceased, according to its

letter and si)irit, and for the purpose of securing

unto said Lilian Mary Follis a home and place of

abode, with all its comforts and conveniences, and

household goods, both useful and ornamental, with-

O'ut any unnecessary delay

;

That among the assets of said estate, as appears

in the inventory and appraisement on file herein, are

two hundred and thirty (230) $1,000.00 6% bonds of

the Southern Pacific Railroad of Arizona;

That in and hy said Ijast Will and Testament, to

wit, that portion of said Last Will and Testament

which is dated IVIarch 15th, 1896, after a specific de-

vise to petitioner Lilian Mary Follis, of the prop-

ertv therein described, the said testator, bv the

clause numbered '^Fourth'' of his Will, devised all

his residuary estate to the said James L. Flood, and

to his said sou, Frederick F. Follis, now deceased,

upon cei'tain trusts declared in his said will;

That under and by virtue of the terms of that

l)()rtion of the said last will and testament, which is

dated Jamiary :U)tli, 18i)7, being a codicil to the in-
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strument dated March 15tli, 1896, the said testator

substituted the petitioner, James H. Foilis as trustee

of the said trust in place of the said Frederick F.

Foilis, now deceased,

That the petitioners, James H. Foilis, Eichard H.

Foilis, Lilian Mary Foilis and Clarence George Foi-

lis are the children of the said deceased Richard H.

Foilis, and during the entire lives of them, and each

of them, and up to the time of the testator's death,

they were wholly and entirely dependent upon said

testator for their support and maintenance, and were

entirely and wholly supported and maintained by

him

;

That since the death of said deceased, the last-

named petitioners, his said children have been, and

each of them has been wholly and entirely without

any means or funds of their, and his, and her own

wherewith to support and maintain themselves;

That it was the intent of the said testator, by his

said last will, and codicil, and the said trust clauses

thereof, that the said devises, bequests and legacies

as ta the income of his said estate accruing, and

which might accrue between the time of his death

and the final distribution of his estate., should take

effect immediately upon his death, and that those of

said petitioners who are his children as aforesaid,

should receive the whole of the income of the said

estate, accruing, and to accrue from and after the
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time of the said testator's death, and until the time

of the final distribution of his estate, as a legacy and

legacies for their support and maintenance, and the

said devises, bequests and legacies was and were, as

to the income aforesaid, intended by the said testator

as a legacy and legacies for the m.aintenance and sup-

port of those of said petitioners who are his children

as aforesaid.

That the amount reasonably necessary for the sup-

port and maintenance of the petitioners James H.

Follis, Richard H. Follis, Lilian M. Pollis and Clar-

ence George Follis, who are the children of said de-

cedent as aforesaid, in the same condition and cir-

cumstances as they were supported and maintained

by the said testator, during his lifeftime, is the sum

of five hundred dollars ($500.00) per month each

;

That tlie petitioner Clarence George Follis is the

same ])erson named in said last will and testament

as George Clarence Follis, and the petitioner Lilian

Mary Follis is the sauie i)ersoii named in said last

will and testament as Mary Tiilly Follis;

That the net iii('()nH\ revenue* and ])r()fit of said es-

tate, amounts to the sum of i'our thousand dollars,

7nont]ily, and tlint tliere is a large amount of assests

in the hands of the executors of said estate, to wit,

a^ssets vahicfl .it nine hundi'cd and six thousand one

Inindn-d ;ui(l six and 59/100 (h)ll;irs ($90(), 106.59).



Union Trust Company of San Francisco et al, 31

That more than four months have elapsed since

the issuance of letters testamentary on the estate of

said Richard H. Follis, deceased;

That said estate is but little indebted, and the

property hereinafter described, and of which distri-

bution is hereby decreed, may be allowed upon par-

tial distribution, without loss to the creditors of said

estate, and that the debts outstanding against said

deceased's estate, and the costs, expenses and charges

of administration, will not effect in any manner the

right to the distributees to receive distribution of

the property hereinafter described.

Wherefore, by reason of the premises, it is hereby

ordered, adjudged and decreed:

—

1. That there is distributed unto Lilian Mary Fol-

lis, upon her executing and delivering to the Execu-

tors of the Last Will and Testament of said Richard

H. Follis, deceased, a bond in the sum of one hun-

dred dollars, with sureties to be approved by the

Judge of this Court, payable to the said executors,

and conditioned as required by law, the following de-

scribed property, to wit : All that real property sit-

uate, lying and being in the City and County of San

Francisco, State of California, circumscribed by a

line commencing at the Northeast corner of Wash-

ington and Buchanan Streets, thence running North-

erly along the east line of said Buchanan Street, one

hundred and seven (107) feet eight and one quarter
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(814) inches; thence at right angles Easterly and

parallel to said Washington Street, fifty-seven (57)

feet and six (6) inches; thence at right angles South-

erly and parallel to said Buchanan Street, on hun-

dred and seven (107) feet eight and one-quarter

(814) inches to the North line of said AYashington

Street; and thence at right angles Westerly along

the Northerly line of said Washington Street to the

point of commencement aforesaid; together with all

and singular the tenements, hereditaments and ap-

purtenances thereunto belonging or in any wise ap-

pertaining, and all the household effects and house-

hold goods, including among other things kitchen

utensils, table ware, furniture, carpets, paintings,

ornaments, linens, bedding and household goods both

useful or ornamental, contained in the ])uilding on

the premises above described ; And the said executors

are here])v autliorizcd and required to deliver the

whole of the hist mentioned real and personal prop-

erty to the said T.illian Mary Follis.

2. It is f'urtliei- ordered, adjudged and decreed

that thcrr is ]i('i'('l)y (listri))ut(Ml to James L. Flood

and James II. I^'ollis, as trustee under the trusts de-

clared by the said last will .ind testament, u])()n their

executing and (h'livei'ing to tlie executors of the

lyast Will and Testament nf said Ixieliard II. Follis,

deceased, a b(nid in (lie sum of one luuidred dollars,

with sureties to be approvc^l by the »Iu(lge of this
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Court, payable to the said executors, and conditioned

as required by law, the following described property,

to wit, two hundred and thirty (230) -$1,000.00 6%

bonds of the Southern Pacific Railroad of Arizona,

in trust, and upon trust to receive the rents, issues,

income and profits of the same, and of all and any

other property into which the same may be convert-

ed, or for which the same, or the proceeds of the

same may be exchanged, to and for the use and bene -

fit of Margaret D. De Vecchi, wife of Paola De

Vecchi, James H. Follis, Richard H. Follis, Jr., Lil-

ian Mary Follis and Clarence George Follis, with

full power and authority to the said trustees, in their

discretion, at any and all times, to sell all, or any

part of the said property, and to reinvest the pro-

ceeds thereof, or of any part thereof, in any other

property, real and personal, and the same to again

sell, exchange, convert, invest and reinvest in the same

manner, at all times, and as often as they may deem

necessary, and for the best interests of the said bene-

ficiaries, with full power and authority to make all

such alterations or repairs upon any real property

into which the said personal property may be con-

verted, or in which the same may be invested or re-

invested, as they may from time to time think

proper, and also with full power to insure the same,

or such part or portion of the same as they may
think proper, in such sums, and with such companies
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as they may think proper, and with further author-

ity to lease the same, or any part or portion thereof,

upon such terms and conditions, and for such time

as they may think proper, provided however, that

said trustees shall make no lease thereof or any

part of the same, which shall endure longer than the

continuation of the trust; and also with full power

and authority in case of the loss or destruction by

fire, or otherwise, or any of the buildings or im-

provements upon any of said property, to rebuild

and reconstruct the same in such manner, style and

dimensions as they shall see fit, and pay therefore

out of said rents, issues and profits, provided, how-

ever that if the same cannot be practically and con-

veniently paid for out of said rents, issues and prof-

its, they may borrow such amount of money upon

such terms, and for such lengths of time as they

shall deem necessary, to pay the cost and expense of

sucli rel)uilding and reconstruction, and secure pay-

ment tliereof })y mortgage u])on the premises upon

wliicli such rebuilding or reconstruction shall be

made, witli tlic c(A'enants and conditions usually

made in sudi luortgages. The cost of such rebuild-

ing and reconstruction shall ))e primarily })aid out

of any insurance moneys theiv may have been col-

lected by said Trustees, arising out of the loss or de-

struction (>r the im])rovements so rebuilt or recon-

structed—next out of said I'cnts, issues and profits,
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and lastly out of the moneys raised upon mortgage.

In borrowing money, and executing mortgage there-

for, as aforesaid, such trustees shall borrow the

same for such length of time so that the money bor-

rowed, with the accruing interest hereon, may be

paid out of said rents, issues and profits, consistently

with the maintenance and support of said testator's

children, but in such case the judgment of said trus-

tees shall be conclusive as to the amount there shall

be allowed to said children for their maintenance

and support, while the moneys raised, with accruing

interest thereon, secured by mortgage aforesaid, are

being paid, and only after full pajmient thereof will

said trustees be obliged to pay all of said net rents,

issues and profits to said children, as herein and

hereby otherwise directed ; and with further author-

ity to pay and discharge all taxes, assessments and

charges that may accrue against, or be levied upon,

or become charge upon any or all property of said

estate, whether State, County, Federal or Municipal,

of whatever name or nature the same may be, and

their payment of any of same shall be deemed con-

clusive evidence of the legality thereof, and of their

having rightfully paid the same in any settlement of

the same trust, or wherever the same ma^^ come in

question; and upon further trust to pay the net in-

come of the rents, issues and profits of the said prop-

erty, or of any property into which the same may
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be eonvei-ted, or in which the same may be invested

or reinvested, as aforesaid, quarterly, upon the first

day of each and every quarter of the year, equally,

share and share alike, to the said Margaret E. De

Vecchi, James H. Follis, Eichard H. Hollis, Lilian

Mary Follis and Clarence George Follis, up to and

until such tune as they shall respectively attain the

ages following: To Margaret E. De Yecchi, until she

shall attain the age of thirty-nine (39) years, to wit,

on July 24th, 1905 ; To James H. Follis, until he

shall have attained the age of thirty-three (33)

years, to wit, on September 6th, 1905 ; to Richard H.

Follis, until he shall attain the age of thirty-one (31)

years, to wit, of February 6th, 1907 ; to Lilian Mary

Follis, until she shall attain the age of twenty-nine

(29) years, to wit, on August 28th, 1906; to Clarence

George Follis, until he shall attain the age of twenty-

seven (27) years, to wit, on October 30th, 1906; and

as eacli one of said beneficiaries of said trust shall

res})ectively attain their several and respective ages

as hereinbefore last expressed, the said trustees

sliall witliin thirty (30) days thereafter, or as early

as practicable, cause an api)raisement to ]>e made of

all of the proi)erty then remaining in trust. Such

appraisement shall be made l)y three im])artial ap-

praisers selected in manner following, that is to say:

Said trustees shall select one of said ap])raisei's, and

two other impartial apj)raisers shall be selected by
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all of said beneficiaries to whom distribution of his

or her share shall not already have been made as

herein provided, who shall then be accessible and

ready in said City and County of San Francisco to

make such selection, and the said three appraisers

so selected shall make an appraisement of all prop-

erty then remaining in trust, the judgment of the

majority of said appraisers to be conclusive in case

they do not all agree in such appraisement. There-

upon said trustees shall divide the amount of sucJi

appraisement into such number of aliquot parts as

shall correspond to the number of said beneficiaries

to whom distribution shall remain to be made.

Upon ascertainment of the amount of such aliquot

parts said trustees shall convey to the beneficiary at-

taining the age hereinbefore expressed, his or her

aliquot part according to the valuatiom stated in

such appraisement, in severalty and in specie so far

as the same day be practicable. If, in making such

division, the property in specie shall prove to be less

than the amount of the aliquot share of the benefic-

iary entitled to distribution, said trustees shall make

the same equal to such amount by payment in money

of the amount of the difference. If, however, such

property shall pr<)ve to be in value in excess of the

amount of the aliquot part of such benficiary, then

and in such case, said beneficiary shall pay the
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amount of the difference to said trustees to consti-

tute a part of the property to be held in trust by

them as aforesaid. If the beneficiary so entitled to
r

distribution differ with said trustees in respect to

the selection of the property to be set aside to him or

her, then, and in that case, the question in difference

shall be referred to the Presiding Judge of the Su-

perior Court of the City and County of San Fran-

cisco, for the thne being, and his a^Yard thereupon

shall be binding and conclusive as to such selection.

The expenses attendant upon such appraisemnts,

including the expenses of conveyance by said trus-

tees, as aforesaid, shall constitute part of the ex-

penses of the administration of said trust, and be

payable out of any of the moneys of the aforesaid

rents, issues and profits. When the youngest bene-

ficiary to whom distribution is to be made, to wit,

Clarence George Follis, shall attain his age as here-

inbefore expressed, said trustee shall, without ap-

])i'aisement, convey the residue of the property re-

maiiiiiiii,- in trust to him. In case of the death of anv

of said beneficiaries before attaining i\\Q age at

wliicli distribution is to be made, as hereinbefore

])rovi(led, then, and in that case, the share of such

child dying shall go, in case of his intestacy, as pre-

scribed and |)r()vid('(l for of tlie law of descents and

distri))nti(ni of the State of California, and in case
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of his testacy, as prescribed and directed in and by

his said last will and testament, and the amount of

his share shall be ascertained in the manner herein-

before provided, except that the same shall be ascer-

tained as of the day of his death instead of the day

of his attaining his or her age as hereinbefore pro-

vided, and upon such ascertainment, said trustees

shall convey such share to the beneficiaries entitled

thereto by will or by descent as hereinbefore di-

rected.

It is further ordered, adjudged and decreed that

there is hereby distributed to the said James L. Flood

and James H. FoUis, as trustees under the trusts de-

clared by said last will and testament, upon their

giving bonds according to law, in the sum of one

hundred dollars, with two or more sufficient sureties

to be approved by the Judge of this Court, the sum

of eleven thousand dollas out of the unexpended net

income, rents and revenue of said estate, the same

being the legacies at the rate of five hundred dollars

($500.00) per month, for maintenance, which was

bequeathed by the said decedent to, and intended by

him as legacies for the support and maintenance of

the said James H. FoUis, Richard H. Follis, Lilian

Mary Follis and Clarence George Follis, upon trust,

and with the direction to the said trustees to pay the

same in equal shares unto the said James H. Follis,

Richard H. Follis, Lilian Mary Follis and Clarence
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George Follis, the said sum so distributed being the

amount of the said legacies for support and mainte-

nance accrued from the date of the death of the said

testator to the date of this decree. And there is also

hereby distributed to the said tmstees James L. Flood

and James H. FoUis, and the said executors are

hereby required to pay and deliver to the said trus-

tees, from the date of this decree until the final dis-

tribution of said testator's estate, or until the fur-

ther order of this Court, out of the net revenues, in-

come, issues and profits of the said estate, quarterly

in each quarter of every year, a sum sufficient when

added to four-fifths (4/5) of the net income, issues

and profits of the said two hundred and thirty (230)

$1,000.00—6^ bonds of the Southern Pacific Rail-

road of Arizona, hereinbefore distributed to the said

trustees, to make an aggregate sum of six thousand

dollars ($6,000.00) in each and every quarter year,

with directions, and ui)on the trust to pay the same

in equal shares in every quarter of the year, to said

James H. Follis, Richard H. Follis, Lily Mary Fol-

lis and Chirence (Jeorge Follis;

It is further ordered, adjudged and decreed that

there is hereby distributed to the said James L.

Flood and Jani(\s H. Follis, as trustees under the

truHts (h'clared by said hist will and testament, upon

their giving bonds according to law in the sum of one

hundred dollars, with two or more sufficient sureties
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to be approved by the Judge of this Court, the sum

($2,750.00) out of the said unexpended net income,

rents and revenue of said estate, the same being her

legacy at the rate of five hundred dollars per month

which was intended by said testator as a legacy to

the said Margaret De Vecchi, upon trust and with

direction to the said trustees to pay the same unto

the said Margaret De Vecchi, the said sum of two

thousand seven hundred and fifty dollars

($2,750.00) being the amount of such legacy which

has accrued from the date of the deajth of the said

testator to the date of this Decree. And there is also

hereby distributed to the said trustees, James L.

Flood and James H. FoiUis, and the said Executors

are hereby required to pay and deliver to the said

trustees from the date of this Decree until the final

distribution of said testator's estate, or until the fur-

ther order of this Court, out of the net revenues, in-

come, issues and profits of the said estate, quarterly

in each quarter of every year, a sum sufficient when

added to one-fifth of the net income, issues and prof-

its of the said two hundred and thirty—$1000.00

—

6% bonds of the Southern Pacific Railroad of Ari-

zona hereinbefore distributed to the said Trustees,

to make an aggregate sum of fifteen hundred dollars

($1500.00) in each and every quarter year, with di-

rections and upon the trust to pay the same to the

said Margaret De Vecchi quarterly in each quarter

of every year.
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Nothing in this decree shall be construed or

deemed an adjudication of the rights of any devisee

or legatee named in said will, or any heir of the said

testator, as to any portion of or interest in the estate

of said testator, to which any of said heirs, devisees

or legatees may be entitled by reason of the death of

said Frederick F. Follis before the death of the said

testator.

Dated, November 16th, 1900.

J. V. COFFEY,
Judge.

Exhibit 3 to Complaint.

In the Superior Court of the City and County of San

Francisco, State of California.

In the Matter of the Estate of RICHARD H. FOL-

LIS, Deceased.

James L. Flood and James H. Follis, Executors

of the last will and testament of Ri(*hard H. Follis,

deceased, having heretofore presented to and filed

in this Couii: their final account as such executors,

together with a petition for final distribution of the

said estate, praying therein for an order finally set-

tling and allowing the said account, and finally dis-

tributing said estate;

And now the settlement of said final account, and

the hearing of said jx'tition \\)V final distribution reg-

ularly coniing on tliis day to be heard; and duc^ ])r()of
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having now and here been made to the satisfaction

of the Court that the clerk of this Court has hereto-

fore duly given notice of the time and place of the

hearing of the petition for the settlement of said

final account and of said petition for final distribu-

tion, by causing notices thereof to be posted in at

least three public places in the city and county of

San Francisco, State of California, which said no-

tices were so posted for at least ten days prior to the

day appointed for the settlement of said final ac-

count and the hearing of said petition for final dis-

tribution, and were in due form of law, and set forth

among other things that the said account was ren-

dered and filed for subsequent final settlement, and

that a petition for the final distribution of said estate

was filed with said account;

And it further appearing to the satisfaction of

this Court that notice of the hearing of said settle-

ment of said final account, and of the said petition

and application thereby made, has been duly given

in the manner provided by law, and that the notice

so given thereof was and is in all respects in accord-

ance with law;

And no person interested in said estate, or other-

wise, having now, or at any time, appeared or ob-

jected to the said account, or to any item thereof, or

to the application made by said petition, or having

in any way made or filed any objections to the settle-
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ment of said final account, or the granting of said pe-

tition, or having in any manner contested, resisted or

objected to the same, or either of them, or any part

of either of them;

And witnesses having been swora, and documents

having been presented and introduced; and the said

matter having been fully heard, and having been

duly submitted to this Court for determination;

And all and singular, the law and the facts hav-

ing been fully considered, this Court, upon and after

a full examination and hearing thereof, now finds

and decides as follows:

I.

That said final account contains a full, true and

correct account of all receipts by the said executors

of all sums of money belonging to said estate which

have come into their hands, or the hands of either

of them, and that the said a<*count contains a full,

true and correct statement of all moneys disbursed

by the said executors to the date hereof. That in

said final account said executors have chargeil them-

selves with the whole of the estate of said deceased

wliicli lias come to their possession, and with all the

interest, income and profits oi* the said estate, and

liave allowed themselves therein all necessary ex-

j>enses in the care and mamigement and settlement

of said estate, except attorney's fee and commis«ions.
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n.

That all claims against the said estate have been

fully paid. That all the debts of said estate, all

funeral expenses, and all expenses of administra-

tions, except the fees to be paid to the attorneys

for said executors and commissioners, have been paid

in full;

That all national, State, county and municipal

taxes legally levied upon the said property of said

estate, and all taxes to the date hereof against the

said estate and property thereof, excepting the taxes

which became a lien on said property on the first

Monday in March of this year, and the war revenue

tax payable to the United States Government by

the said executors out of the respective sums dis-

tributable for the benefit of the beneficiaries under

said last will and testament, have been fully paid by

said executors, and the said estate 'is in proper con-

dition to be closed.

III.

That there is no cash on hand at the present time,

but the ordinary revenues of the estate which come

to the executors on the first of each month, will be

more than sufficient to meet all moneys necessary

to close the estate; that there is now an overdraft

in the Nevada National Bank of San Francisco, for

five hundred and thirty-two and 80/100 dollars
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($532.80) ; that all of the real and personal property

of said estate is set forth in Schedule ''B" attached

to the final account herein, and hereinafter particu-

larly described;

That the estimated expenses of closing said es-

tate will amount to $25.00.

IV.

That before the death of the testator, and after

March 15th, 1896, and before January 30th, 1897,

Frederick F. Follis, one of the children of said testa-

tor, named in his will, died.

IV.

That the heirs at law and children of said deceased,

and the legatees and devisees under the last will

of said deceased, were, at the time of his death, and

are now as follows: ]\rargaret De Vecchi, James H.

Follis, Richard Ji. Follis, Lillian Mary Griffin, nee

Follis, Clarence George Follis, and. James L. Flood

and James ?I. Follis, as trustee under the trusts cre-

ated by said last will and testament of said Kichard

H. Follis, deceased.

V.

That said K'iclianl H. Follis died on the 31st day of

May, 1900, in the (Mty and County of vSan Francisco,

State (>r Calil'oi-nia, Icavini;* j)i'()|)crty tlieiHMn, and

this Court, on the 2Htli day of June, 1900, duly gave,
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made and entered an order admitting his last will

and testament, consisting of two instruments, one in-

strument dated March 15th, 1896, and the other a

codicil thereto dated January 30th, 1900, to probate

as the last will and testament of said Richard H.

Follis, deceased, and by the same order James L.

Flood was appointed executor of the last will and

testament of said Riehard H. PoUis, deceased, and

immediately qualified as such, and entered upon the

administration of the said estate, and thence hitherto

has continued to administer the said estate;

That thereafter, and on the 3d day of August, 1900,

by an order duly given, made and entered by said

Superior Court, James H. Follis was appointed joint

executor with said James L. Flood, of the said last

will and testament of said Richard H. Follis, de-

ceased, and he immediately qualified as such, and

has thence hitherto continued to administer said es-

tate, and to act as the joint executor of said last will

and testament of said Richard H. Follis, deceased,

together with the said James L. Flood.

VI.

That pending the administration of the said estate,

and on the 16th day of November, 1900, after notice

having been duly filed therein, this Court duly gave,

made and entered a decree of partial distribution

of a portion of the estate of said deceased, which said
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decree of partial distribution is now of record in the

records of this Court, in Book 266, page 487, and is

hereby referred to and made a part hereof, and there-

after, and in accordance with said order and after

bonds having been duly filed in accordance with said

order and decree, the same were duly distributed to

the distributees therein named, the property thus dis-

tributed being the specific devise to Lillian Mary

Griffin, nee Pollis, and a portion of the property to

James L. Flood and James H. Follis, as trustees un-

der the tinists declared by said last will and testament,

that is to say : said Lillian Mary Griffin, nee Follis, re-

ceived the said specific devise set forth in said will

in accordance with said decree of partial distribution,

and said trustees have received from said executors,

the following property:

(a) Two himdred and thirty $1,000 first mortgage

six per cent bonds of the Southern Pacific Railroad

Company of Arizona;

(b) The sum of eleven thousand dollars ($11,000)

mentioucd in said decree of partial distribution, and

which said executors were directed to distribute in

equal shares iiiit(> James II. IA)llis, Ixichai'd 11. Follis,

Lillian Mary (irillin, nee KoUis, and Chirence George

Follis;

(c) Tliat «»n the (ith day of June, 1901, said trus-

tees did receive from the executors of the last will
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and testament of said Richard H. Follis, deceased,

the sum of nine thousand, two hundred and twenty

dollars ($9,220.00) in accordance with said decree of

partial distribution

;

(d) That on the 6th day of June, 1901, said trus-

tees did receive from the executors of the last will

and testament of said Richard H. Follis, deceased,

the sum of one hundred and forty-seven and 50/100

dollars ($147.50) in accordance with said decree of

partial distribution.

VII.

That in and by said last will and testament, to wit,

that portion which is dated March 15th, 1896, after

certain specific devises to Lillian Mary Griffin, nee

Follis, of property therein described, the testator, by

clause number four of his will, devised all his residu-

ary estate unto James L. Flood, and his son, Freder-

ick F. Follis, now deceased, in trust for the purposes

therein specifically set forth;

That subsequent thereto, and under and by virtue

of the terms of said last will and testament, to wit,

that portion which is dated January 30th, 1897,

which is a codicil to the instrument which is dated

March 15th, 1896, the said testator substituted James

H. Follis as trustee of the said trust in place of said

Frederick H. Follis, now deceased.

VIII.

That the said executors, under order of Court in
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that behalf duly given and made, caused to be pub-

lished in a newspaper published in said City and

County of San Francisco, a notice to the creditors of

said decedent, requiring all persons bavins: claims

against said decedent, to exhibit them with the

necessary vouchers, to the said executors, at the

place of their business, which was specified in said

notice, and the time specified in said notice for the

presentation of claims, was ten months after said

first publication. That after said notice had been

given as required by law and the order of Court in

that behalf made, and upon due proof of the publica-

tion of the same to the satisfaction of the Court, an

order or decree was on the 7th day of June, 1901,

duly given and made by said Superior Court in the

matter of said estate, showing of record that due no-

tice to the creditors of said estate had been given

and the said order is hereby reaffirmed.

IX.

Tliat Lillian Mary Griffin is the same person as

the person mentioned in said will under the name of

Mary Lily Follis, and is the same person as the per-

son mentioned in tlies(» ])ro(*eedings as Lillian ^lary

Follis, the said Lilli.-iii Mary Griffin liaving married

one Frank Wood (Ji-iffin subsecjuent to the decree of

partial disti-ibution herein mentioned, and before the

date* bei-cnf.
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That Margaret De Vecchi is the same person men-

tioned in said last will and testament as Margaret E.

Follis;

That Richard H. Follis is the same person men-

tioned in said last will and testament as Richard H.

Follis, Jr.;

That Clarence George Follis is the same person

mentioned in said last will and testament as George

Clarence Follis.

Now, therefore, on motion of Messrs. Heller &

Powers, attorneys for the executors:

It is hereby ordered, adjudged and decreed as fol-

lows :

I.

That said final account of said executors be, and

the same is hereby settled, allowed and approved as

rendered.

II.

That all acts and proceedings of the said executors,

and more particularly the acts in distributing the

said property under the said decree of partial dis-

tribution be, and the same are hereby approved and

confirmed.

III.

That the said executors pay to the firm of Heller &

Powers, attorneys for said estate, the sum of five

thousand dollars, which same shall be in full for their

services as attorneys for said executors.
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IV.

That the coniiiiissions for said executors be, and the

same are hereby, fied and allowed at the sum of $11,-

353.49.

V.

That the expense of the final distribution are here-

by fixed and allowed at the sum of twenty-five dol-

lars, and the said executoi^ are instructed to retain

the same.

VI.

That the executors of said estate retain moneys

sufficient to pay the taxes which are now a lien upon

the said property, but not yet payable, and moneys

enough to pay the war revenue tax in the amount

whicli shall be fixed ])y the United States War Rev-

enue Dei>artment on any and all sums distributed

hereunder, and that all the rest, residue and remain-

d(*r of the property of said estate, real, personal and

mixed, and any other propeiiy belonging to said es-

tate not now kiiown or dis(*overed, which may be

hereaftei- discovered, and come to the possession of

said executors, or either of them, or to any person for

said esfnto, or which is herein im]ierfe('tly described,

})e, and is hereby, disti-ibuted as follows;

All thereof to James Tj. Flood and James II. Follis,

as trustees inirlcr tlu^ tnists dc^Hnrcrl l>y the said last

will and testament of said deceased, to receive the
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rents, issues, income and profits of the same, and of

all and other property into which the same may be

converted, or for which the same, or the proceeds

of the same may be exchanged, to and for the use

and benefit of Margaret E. De Vecchi, wife of Paola

De Vecchi, James H. PoUis, Richard H. PoUis, Lil-

lian Mary Griffin, nee PoUis, and Clarence George

Pollis, with full power and authority to the said trus-

tees, in their discretion, at any and all times, to sell

all or any part of the said property, and to reinvest

the proceeds thereof, or of any part thereof, in any

other property, real or personal, and the same to

again sell, exchange, convey, invest and reinvest in

the same manner, at all times, and as often as they

may deem necessary, and for the best interests of

the said beneficiaries, with full power and authority

to make all such alterations or repairs upon any real

property into which the said personal property may

be converted, or in which the same m<ay be invested

or reinvested, as they may from time to time

think proper, and also with full power to insure the

same, or such part or portion of the same as they

may think proper, in such sums, and with such com-

panies as they may think proper, and with further

authority to lease the same, or any part or portion

thereof upon such terms and conditions and for

such time as they may think proper
;
provided, how-

ever, that said trustees shall make no lease thereof,
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or any pail of the same which shall endure longer

than the continuation of the trust; and also with

full power and authority in case of the loss or de-

struction by fire, or otherwise, of any of the build-

ings or improvements upon any of said property,

to re-build and reconstruct the same in such man-

ner, stvle and dimensions as thev shall see fit, and

pay therefore out of said rents, issues and profits

provided, however, that if the same cannot be prac-

ticably paid for out of said rents, issues and profits,

they may borrow such amount of money upon such

teiTOS, and for such length of time as they shall deem

necessary to pay the costs and expenses of such re-

building and reconstruction, and secure paraient

thereof by mortgage upon the premises upon which

such rebuilding or reconstruction shall be made, with

the covenants and conditions usuallv made in such

mortgages. The cost of such rebuilding and re-

construction shall be primarily paid out of any in-

surance moneys that may have been collected by said

trustees, arising out of the loss or destruction of the

improvements so re-built or re-constructed, next out

of said rents, issues and profits, and lastly out of the

moneys raised uj>()n mortgage. In l)orrowing money,

and executing mortgage therefore as aforesaid,

such trustees shall borrow tlic same for such len<rths

of time so that the money borrowc^l, with the accru-
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ing interest thereon, may be paid out of said rents,

issues and profits, consistently with the maintenance

and support of said testator's children, but in such

case the judgment of said trustees shall be conclu-

sive as to the amount that shall be allowed to said

children for their maintenance and support, while the

moneys raised, with accruing interest thereon, se-

cured by mortgage aforesaid, are being paid, and

only after full payment thereof will said trustees

be obliged to pay all of said net rents, issues and

profits to said children, as herein and hereby other-

wise directed ; and with further authority to pay and

discharge all taxes, assessments and charges that may

accrue against or be levied upon, or become a charge

upon any or all property of said estate, whether

State, county, federal or municipal, of whatever

name or nature the same may be, and their pa}Tiient

of any of same shall be deemed conclusive evidence

of the legality thereof, and of their having right-

fully paid the same in any settlement of the said es-

tate, or wherever the same may come in question,

and upon further trust to pay the net income of

rents, issues and profits of the said property, or of

any property into which they may be converted, or

in which the same may be invested or reinvested,

as aforesaid, quarterly, upon the first day of each

and every quarter of the year, equally, share and

share alike, to the said Margaret E. De Vecchi,
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James H. FoUis, Richard H. FoUis, Lillian Mary

Griffin, nee FoUis, and Clarence George Follis, up

to and until such time as they shall respectively at-

tain the ages following: To Margaret E. De Vecchi

until she shall attain the age of thirty-nine yeai^,

to wit, on July 24th, 1905; to James H. FolKs, until

he shall have obtained the age of thirty-three years,

to wit, on September 6th, 1905 ; to Richard H. Fol-

lis, until he shall attain the age of thirty-one years,

to wit, on February 6th, 1907 : to Lillian Mary Grif-

fin, nee Follis, until she shall attain the age of

twenty-nine years, to wit, on August 28th, 1906; to

Clarence George Follis, until he shall attain the age

of twenty-seven years, to wit, on October 30th, 1906

;

and as each one of said beneficiaries of said trust

shall respectively attain their several and respective

ages as hereinbefore 1st expressed, the said trus-

tees shall within thirty days thereafter, or as nearly

as practicable, cause an appraisement to be made of

all the porperty then remaining in tiiist. Such ap-

praisement shall be made by three impartial ap-

praisers selected in the manner following, that is to

say: Said trustees shall select one of said apprais-

ei-s, and two other imptirtial appraisei's shall be se-

lected by all of said l>eneficiaries to whom distribu-

tion of his or her share shall not have been already

made as herein j)r(>vide(l, who shall then be accessi-

ble and i-ead} in said city and county of San Fran-



Union Trust Company of San Francisco et al. 57

Cisco, to make such selection, and the said three ap-

praisers so selected shall make an appraisement of

all property then remaining in trust, the judgment

of a majority of said appraisers to be conclusive in

case they do not all agree on such appraisement.

Thereupon said trustees shall divide the amount of

such appraisement into such number of aliquot parts

as shall correspond to the nmnber of such bene-

ficiaries to whom distribution shall remain to be

made. Upon ascertaining the amount of such ali-

quot parts, said trustees shall convey to the bene-

ficiaries attaining the age hereinbefore expressed,

his or her aliquot part according to the valuation

stated in such appraisement, in severalty and in

specie so far as the same may be practicable. If, in

making such division, the property in specie shall

prove to be less than the amount of the aliquot share

of the beneficiary entitled to distribution, said trus-

tees shall make the same equal to such amount by

payment in money of the amount of the difference,

If, however, such property shall prove to be in value

in excess of the amount of the aliquot part of such

beneficiary, then, and in such case, said beneficiary

shall pay the amount of the difference to said trus-

tee to constitute a part of the property to be held

in trust by them as aforesaid. If the beneficiary so

entitled to distribution differ with said trustees in
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respect to the selection of the property to be set aside

to him or her, then, and in that case, the question

in difference shall be referred to the Presiding Judge

of the Superior Court of the City and County of

San Francisco for the time being, and his award

thereupon shall be binding and conclusive as to such

selection. The expenses attendant upon such ap-

praisements, including the expenses of conveyance by

said trustees as aforesaid, shall constitute part of

the expense of the administration of said trust, and

be payable out of any moneys of the aforesaid rents,

issues and profits. When the youngest beneficiary

to whom distribution is to be made, to wit, Clarence

George Follis, shall attain his age as hereinbefore

expressed, said trustees shall, without appraisement,

convey t\\Q residue of the property remaining in

trust, to him. In case of the death of any of said

beneficiaries, before attaining the age at which dis-

tribution is to be made, as hereinbefore provided,

then, and in that case, the share of such child dying

in case of his intestacy as prescribed and provided

for by the law of descents and distribution of the

State of California, and iii case of his testacy, as ])re-

scril)e{l and directed in an<l by his last will and testa-

ment, and the amount of his share sliall ])e ascer-

tained in the manner iiereinbei'ore provided, except

that the same shall be ascertained as of the day of

his death, instead of llie day of his attainin<2: his or
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her age as hereinbefore provided, and upon such as-

certainment, said trustees shall convey such share

to the beneficiaries entitled thereto by will or by de-

scent as hereinbefore directed.

That the said property now known which is dis-

tributed hereby, is particularly described as follows,

to wit

:

19 $1000.00—6% bonds of the Southern Pacific

Railroad Company of California, Series ^^H," 1905;

29 $1000.00—6% bonds of the Southern Pacific

Railroad Company of California, 1906;

500 $1000.00—6% bonds of the Northern Rail-

way Company of California ; Office Furniture.

REAL ESTATE.

Situate in the City and County of San Francisco,

State of California, and particularly described as

follows, to wit.

1. Commencing on the corner formed by the in-

tersection of the north line of California street with

the east line of Davis Street, running thence north-

erly on the said east line of Davis Street, ninety-

one (91) feet and eight (8) inches; thence at right

angles easterly and parallel with California Street,

ninety-one (91) feet and eight (8) inches; thence at

right angles southerly and parallel with Davis

Street, twenty-two (22) feet and eleven (11) inches;

thence at right angles westerly and parallel with
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Califorina Street, faii:j-five (45) feet and ten (10)

inches ; thence at right angles southerly and jDarallel

with Davis Street, sixty-eight (68) feet and nine

(9) inches to the north line of California Street, and

thence at right angles westerly along said line of

California Street, forty-five (45) feet and ten (10)

inches to the said east line of Davis Street, and said

point of commencement. Being a part of water lot

five hundred and forty-three (543) and five hundred

and forty-four (544), with the improvements there-

on;

2. Commencing at a point on the westerly line of

Mission Street, distant thereon one hundred and

twelve (112) feet and nine (9) inches northerly from

the northerlv line of Twentv-second Street, and

running thence northerly along said westerly line

of Mission Street, sixty-eight (68) feet and ten (10)

inches to a point distant one hundred and eighty-

one (81) feet and seven (7) inches northerly from

the northerly line of Twenty-second Street; thence

southwesterly (Hie hundred and forty (140) feet and

six (6) inches along the line which, if extended, would

intersect the eiisterly line of Bartlett Street at a

point distant thereon one hundred and sixty-four

(164) feet and ten (10) inches northerly from the

northerly line of Twenty-second Street; thence run-

ning southerly and parallel with Mission Street, sixty-

seven (67) feet and seven (7) inches to a line drawn
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from a point distant on the easterly line of Bartlett

Street, ninety-six (96) feet and three (3) inches

northerly from the northerly line of Twenty-second

Street to a point distant northerly on the westerly

line of Mission Steet, one hundred and twelve (112)

feet and nine (9) inches northerly from the north-

erly line of Twenty-second Street; thence running

northeasterly along said line, one hundred and fort}'

(140) feet and six (6) inches to the point of com-

mencement. Being part of Mission Block, number

sixty-five (65) ; with the improvements thereon.

Eeal property situated in the County of Marin,

State of California, and particularly described as

follows, to wit:

1. Beginning at a point which is the most south-

erly corner of the orchard on the lands of William

F. McAlester, said point of beginning being north

31° 2V east 502.1 feet from an oak stub marked P.

& E., standing in the southwesterly line of the Mc-

Alester tract, and said oak being south 59° 45' east,

1598 feet from tlie point where the said southwest-

erly line of the McAlester Tract intersects the south-

erly bank of the Santa Margarita Creek. Running

thence along the fence that now surrounds the said

orchard north 61° 40' east, 671.2 feet; north, 23°

west, 209.5 feet; south, 65° west, 250 feet; south

56° 30' west, 57 feet; south 64° west, 250 feet; south

62° west, 240 feet; south 54° 26' east, 257.7 feet to the
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point of beginning. Containing an area of 3.75

acres. All coui^es by the true meridian, the mag-

netic variation being 16° 45' east; said premises be-

ing a portion of the Eancho San Pedro Santa Mar-

garita Las Guillinas.

2. Beginning at a point which is the most south-

erly corner of the orchard on the lands of William

F. McAlester, said point of beginning being north

31° 2V east, 502.1 feet from an oak stub marked P.

& R., standing in the southwesterly line of the Mc-

Alester tract, and said oak being south 59° 45' east,

1598 feet from the point where tlie said southwest-

erly line of the McAlester tract intersects the south-

erly bank of the Santa Margarita creek; running

thence along the southeasterly line of an ochard north

61° 40' east, 671.2 feet to a vineyard; thence along

the boundary line of said vineyard south 26° 23'

cast, 42.3 feet; north 63° 49' east, 179.3 feet; north

56° 56' east, 109.6 feet; north 60° 58' east, 207.5

feet; north 89° 37' east, 88.9 feet; south 1° 10' west,

24 feet; south 88" 50' oast, 56 feet; north 1° 10' east,

24 feet; south 88° 50' cast, 16.5 feet; north V 10'

east, 5 feet; uovth 84° 44' east, 86.2 feet; south 18°

6' cast, 199.9 feet; north 70° 1' east, 90().6 feet; north

65*' 51' eiust, 91.1 feet; north 54° 05' east, 39.4 feet;

noi-th 10 19' cast, 69.2 i'oof to \]w most easterly point

of vineyard; thence north 30' 28' west, 39.4 feet;
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north 20° west, 55.2 feet; north 27° 45' west, 264.;^>

feet; north 46° 41' west, 96.3 feet; north 74° 4' west,

485.1 feet; north 77° 14' west, 117.2 feet; north 72°

4' west, 112.3 feet; north 63° 31' west, 94.2 feet;

north 56° 9' west, 287. 2 feet; north 63° 14' west,

128.5 feet to the most northerly point of vineyard;

thence south 47° 21' west, 91.2 feet; south 48° 58'

west, 167.5 feet; south 81° 40' west, 268.1 feet; south

49° 20' west, 270.5 feet; south 19° 5' west, 230.9 feet,

south 29° 35' west, 261.5 feet; south 51° 50' west,

501.9 feet; south 35° 45' east, 255.5 feet; south 30°

55' east, 42.4 feet to the northerly line of orchard;

thence along orchard fence south 62° west, 171.3 feet;

south 54° 26' east, 256.7 feet to the point of begin-

ning. Containing an area of forty-eight and 46/100

(48.46) acres. All courses run by the true meridian,

the magnetic variation being 16° 45' east. The said

premises being a portion of the Rancho San Pedro

Santa Margarita Las Guillinas. Reserving and ex-

cepting to the said grantor, his heirs and assigns, a

perpetual right of way for the water pipes now run-

ning through said vineyard, which said pipes con-

nect with two reservoirs of the said grantor with his

dairy house, and including in said reservation the

right to said grantor, his heirs and assigns, to enter

the said granted premises for the purpose only of

making necessary repairs in said pipe or replacing
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them when necessary ; with the improvemente there-

on.

3. Beginning at a point in the southerly boundary

line of that certain tract of land described in a deed

from William P. McAlester to R. H. Follis, and re-

corded in Book Sixteen (16) of Deeds, at page 95 of

Marin Comity Records, said point being at the end

of the second coui^e of the said description; run-

ning thence along said boundary line north 63° 49'

east 179.3 feet; north 56° 55' east, 109.6 feet; north

60° 58' east, 207.5 feet; north 89° 37' east, 88.9 feet;

south 1° 10' west, 24.0 feet; south 88° 50' east, 56.0

feet; north 1° 10' east, 24.0 feet; south 88° 50' east,

16.5 feet; north 1° 10' east, 5.0 feet; north 84° 4-1'

east, 86.2 feet; south 18° 6' east, 199.9 feet; thence

leaving said boundary line south 70° 46' west, 711.4

feet; north 22° 35' west, 187.0 feet to the point of

l)eginning. Area 3.73 acres. Magnetic variation 16°

45' east. Being the 3.73 acres tract lying south of

the vineyard and east of the oixJiard conveved to the

said K. H. PoUis })y deed hereinabove mentioned.

It is fui-ther ordercnl that a certified copy of this de-

cree he I'ccordcd in tlie office of tlie (^ounty Recorder

of the City and County of San Pi-ancisco, State of

California, and in the office of the County Recorder

of the Counfy of Marin, State of California;

It is fui-tlier oi'dered, adjndgcd and (U^'reed that

n])()n said KxeiUitors recording said certified copies
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as aforesaid, and producing good and sufficient re-

ceipts for said personal property from said distribu-

tees, that they be discharged and relieved of their ob-

ligations as such Executors.

Done in open court this 26th day of June, A. D.

1901.

M. C. SLOSS,

Judge of the Superior Court.

[Endorsed] : Filed June 26, 1901. Wm. A. Deane,

Clerk. By V. F. Northrop, Deputy Clerk.

[Endorsed] : Filed December 11th, 1902. South-

ard Hoffman, Clerk. By W. B. Beaizley, Deputy

Clerk.
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UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Circuit,

Northern District of California,

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H.

FOLLIS, as Tinistees under the Trust De-

• clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILLIAN MARY GRIF-

FIN, and CLARENCE G. FOLLIS, Benefi-

ciaries under the Trust Created by the Last

AVill of RICHARD H. FOLLIS, Deceased.

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Action brou^lil in the said Circuit Court, and the

Complaint filed in the office of the Clerk of said

Circuit Court, in tlio city and comity of San

Francisco.
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Summons.

The President of the United States of America,

Greeting, to John C. Lynch, Collector of United

States Internal Revenue of the First District of

California, Defendant

:

You are hereby directed to appear, and answer the

complaint in an action entitled as above, brought

against you in the Circuit Court of the United States,

Ninth Circuit, in and for the Northern District of

California, within ten days after the service on you

of this summons—if served within this county; or

within thirty days if served elsewhere.

And you are hereby notified that unless you appear

and answer as above required, the said plaintiffs will

take judgment for any money or damages demanded

in the complaint, as arising upon contract, or they

will apply to the Court for any other relief demanded

in the complaint.

Witness the Honorable MELVILLE W. PUL-

LER, Chief Justice of the United States, this 11th

day of December, in the year of our Lord, one thou-

sand nine hundred and two and of our independence

the one hundred and twenty-seventh.

[Seal] SOUTHARD HOPPMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.
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United States Marshal's Office,

Northern District of California.

I hereby certify that I received the within \Yrit on

the 11th day of December, 1902, and personally serv-

ed the same on the 11th day of December, 1902, upon

John C. Lynch, collector of U. S. Int. Rev., etc., by

delivering to, and leaving with said John C. Lynch,

as said Collector. Said defendant named therein

personally, at the City and County of San Francisco

in said District, a certified copy thereof, together with

a copy of the complaint, certified by plaintiff's at-

tornevs, attached thereto.

JOHN H. SHINE,

U. S. Marshal.

San Francisco, Dec. 19th, 1902.

[Endorsed]: No. 13,339. U. S. Circuit Court,

Ninth Circuit, Northern District of California.

Union Trust Company of San Francisco, ct al., vs.

John ('. Lyncli, etc. Sununons. Heller & Powers,

Plaintiffs' Attorney. Filed Dec. 20, 1902. South-

ard Iloffmaii, (nerk. By W. B. Beaizley, Deputy

Clerk.
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In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of California,

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-
CISCO (a Corporation), and JAMES H.

FOLLIS, as Trustees under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILLIAN MARY GRIF-

FIN, and CLARENCE G. FOLLIS, Benefi-

ciaries under the Trust Created by the Last

Will of RICHARD H. FOLLIS ( Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Demurrer to Complaint.

Now comes the defendant above named, by Mar-

shall B. Woodworth, United States Attorney for the

Northern District of California, and demurs to the

complaint of plaintiff's herein, on the ground that
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said complaint does not state facts sufficient to con-

stitute a cause of action.

Wherefore, defendant prays judgment dismissing

the comj^laint herein.

MARSHALL B. WOODWORTH,
United States Attorney,

Counsel for Defendant.

Certificate of Counsel.

I, Marshall B. Woodworth, United States Attor-

ney for the Northern District of California, counsel

for defendant in the above-entitled action, do hereby

certify that, in my opinion, the foregoing demurrer

of said defendant to the complaint herein, is well

founded in point of law.

MARSHALL B. WOODWORTH,
United States Attorney,

Counsel for Defendant.

Service of the within demurrer admitted this 25th

day of March, 1903.

HELLER & POWERS,
Attys. for Plaintiffs.

[EndorscdJ: No. 13,339. U. S. Circuit Court,

Ninth Judicial Circuit, Northern District of Cali-

foi'iiia. I'liion Trust Comi)any et al. vs. John C.

L} ndi, Collector. Demurrer. Filed March 25, 1903.

Southard TTorfmnn, Clerk. Afarshall B. Woodworth,

U. S. Attorney, Atty. foi- Defendant.
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At a stated term, to wit, the November term, A. D.

1903, of the Circuit Court of the United States

of America, of the Ninth Judicial Circuit, in and

for the Northern District of California, held at

the courtroom in the City and County of San

Francisco, on Saturday, the 28th day of Novem-

ber, in the year of our Lord one thousand nine

hundred and three. Present, the Honorable

WILLIAM W. MORROW, Circuit Judge.

No. 13,339.

UNION TRUST COMPANY OP SAN FRAN-
CISCO (a Corporation), et al.,

vs.

JOHN C. LYNCH, Collector, etc.

Order Sustaining Demurrer to Complaint.

Defendant's demurrer to complaint herein, here-

tofore heard and submitted, being now fully con-

sidered, and the decision of the Court having been

announced orally, it is, in accordance with said de-

cision ordered, that said demurrer be and hereby is

sustained, with leave to plaintiffs to amend their

complaint, within ten days, if so advised.
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In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of California.

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H.

FOLLIS, as Trustees under the TiTist De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILLIAN MARY GRIF-

FIN, and CLARENCE G. FOLLIS, Benefi-

ciaries under the Trust Created by the Last

Will of RICHARD H. FOLLIS ( Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Amended Complaint.

Plaintiffs, by leave of Court first had and obtained,

file tills, tlicir amended complaint lierein, and com-

])hiin of tlie (h'fendant, and for cause of action allege:

I.

That at all the times herein mentioned i)laintiff,

Union Trust Company of San Francisco, was and
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now is a corporation organized and existing under

the laws of the State of California, with its principal

place of business in the city and County of San Fran-

cisco.

That at all the times herein mentioned James H.

FoUis and Union Trust Company of San Francisco,

were, except as herein mentioned, and they now are,

the Trustees under the Trust declared by the Last

Will and Testament of Richard H. FoUis, deceased,

as hereinafter more particularly appears.

That at all the times hereinafter mentioned the said

plaintiffs, Margaret De Vecchi, James H. FoUis,

Richard H. Follis, Jr., Lillian Mary Griffin, and

Clarence G. Follis, were, and now are, the benefi-

ciaries under the trust declared by the last will and

testament of Richard Follis, deceased.

That at all the times herein mentioned the defend-

ant, John C. Lynch, was and now is the Collector of

United States Internal Revenue of the First District

of California.

IL

That one, Richard H. Follis, died in the City and

County of San Francisco, State of California, on or

about the 31st day of May, 1900, being a resident

thereof at the time of the death, and leaving property

therein, and leaving a last will and testament, a copy

of which is hereto attached and marked ^* Exhibit 1,"

and made a part hereof ; that proceedings were had
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and taken in accordance with the laws of the State

of California, for the probate of said last will and

testament, in the Superior Court of the City and

Countv of San Francisco, State of California, which

proceedings were and are numbered 23,359, and en-

titled ''In the Matter of the Estate of Eichard H.

Follis, deceased"; and that in said proceedings, on or

about June 28, 1900, after the filing of the last will

and testament of said decedent, the said Superior

Couri duly gave and made an order admitting said

last will and testament to probate and appointing

one, James L. Flood, and the plaintiff, James H. Fol-

lis, executoi*s thereof, who inunediately thereafter

qualified and continued to act as executors until the

close of the administration of said estate.

III.

That after proceedings regularly had and taken

in said probate proceedings, ])y an order of said Su-

perior Court duly given and made, on the 16th day of

November, 1900, a portion of the property of said es-

tate was by decree of pai-tial distribution distributed

unto James Tj. Flood and James H. Follis, as trustees

under the trust dechired by the last will and testa-

ment, a copy of which said decree is hereto attached

and marked ^'Exhibit 2" and made a ])ai't hereof.

That after ))r()cee(lings regularly had and taken in

said pn)bate proceedings, by an order of said Su-
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perior Court duly given and made on the 26th day

of June, 1901, the balance of the property of said

estate was, by decree of final distribution, distributed

unto James L. Flood and James H. FoUis, as trustees

under the trust declared by said last will and testa-

ment, a copy of which said decree is hereto attached,

marked ^^ Exhibit 3," and made a part hereof.

IV.

That immediately before the entry of said decree

of final distribution, the said executors requested de-

fendant to determine, assess and fix the amount of in-

ternal revenue taxes against the respective legacies

under the last will and testament, and under such de-

crees of distribution as would follow such last will

and testament, and which request was, by said ex-

ecutors and said defendant delivered to the United

States Commissioner of Internal Revenue at Wash-

ington, Department of Columbia, with a similar re-

quest from said executors that said commissioner

should determine, assess and fix the amount of inter-

nal revenue taxes against the respective legacies

under the last will and testament, and under such de-

crees of distribution as would follow such last will

and testament; and that thereafter, and on the 20th

day of April, 1901, the said Conunissioner notified the

said defendant and the said executors, and the said

defendant notified the said executors that if the said

executors desired to pay the tax at that time on the
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legacies to the children—being the beneficiaries here-

inabove named—under section 29 of the Act of Con-

gress of June 13, 1898, that there would be no objec-

tion, and that, if said executors did not desire then to

pay the whole tax, the value of the annuity derived

from the pei*sonal property left in trust would be

subject to such internal revenue tax, provided that

the amount of the beneficiary interest to the legatees

from the estate exceeded the sum of ten thousand dol-

lars, and that the value of said annuity should be

detennined by the approved tables, and that the tax

on the principal of the trust fund would then be re-

quired to be paid at the time of the distribution of

the ti*ust fund in the hands of the tiTistees to the

beneficiaries named, as provided for in said last Avill

and testament.

That the foregoing notice and reply of said Com-

missioner is and was a ruling of the United States

Commissioner of Internal Revenue.

V.

That relying u]x)n said ruling and in order to com-

ply therewith, said executors took the necessary and

proper steps in said Superior Court to obtain a final

distribution of said estate, and did obtain the decree

of final distribution hereinabove mentioned; and that,

relying upon said ruling the said executors did Hie, iis

prescribed by l.iw, with the said (h't'endant, on form

number 119, ;i> revised Mardi 24, 1S99, a schedule
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and return under Sections 29 and 30 of the Act of

Congress of June 13, 1898, showing the taxes assessed

against the legacies and distributive shares under the

last will and testament of said decedent, and under

the decrees of distribution given and made in said

probate proceedings, w^hich return showed the tax

against the above-named beneficiaries in the amounts

following respectively: Margaret De Vecchi, $173.-

016; James H. FoUis, $178,338; Richard H. FoUis,

Jr., $346,039; Lillian Mary Griffin, $321,462; Clar-

ence G. Follis, $331.025 ; making a total of $1,349.88,

which said total amount was by the said executors

paid to defendant on behalf of the beneficiaries above

named ; that said return is now on file in the office of

the Collector of United States Internal Revenue for

the First District of California, and is hereby refer-

red to and made a part thereof, and a copy of same is

hereto attached and marked ^^ Exhibit 4."

That thereafter, and on or about the 29th day of

June, 1901, the decree of said Superior Court was

duly given and made discharging the said executors.

VI.

That thereafter, on or about the 12th day of July,

1901, the said James L. Flood resigned as one of said

trustees, and thereafter and after proceedings duly

and regularly had and taken in the Superior Court

of the City and County of San Francisco, State of

California, in an action entitled ''In the Matter of
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the Resignation of James L. Flood, as Trustee, etc.,

No. 77,175, the last named Court, on or about the 12th

day of July, 1901, by a decree and judgment duly

given and made, accepted the said resignation of

James L. Flood, and appointed plaintiff. Union

Trust Company, of San Francisco, his successor, and

that said corporation then became, ever since has

been and now is the joint and co-trustee with the said

eTames H. Follis, of the Trust created under the last

will and testament of Richard H. Follis, deceased,

and under the decree of final distribution hereinabove

referred to; and the whole of said residuary estate

was actually received by said trustees and the same

is now in their possession.

VII.

That subsequently thereto the said defendant noti-

fied the plaintiffs that the said United States Com-

missioner of Internal Revenue had made another and

different ruling from the one fii-st herein mentioned,

to wit: That said Commissioner, instead of fixing the

rate to be paid at the rate which had been fixed on

the present vahie at tliat time of the said annuity,

had ruled that the rate siiouid be fixed on the total

nmnnnt nltimately (listril)utable to the legatees; and

the said defendant thereui)on made demand u])on the

plaintiffs on or abont October Ki, 11)01, for an addi-

tional sum of .t()84.2() in oi'dci* to meet tlie difference

in said rates, api)orti()ning in said assessment, said
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sum of $684.20 among the beneficiaries in the manner

following: Margaret De Vecchi, 136.84; James H.

FoUis, $136.84; Eichard H. FoUis, Jr., $136.84; Lil-

lian Mary Griffin, $136.84, and Clarence G. FoUis,

$136.84, and upon such demand being made the said

plaintiffs did pay, in accordance with such demand,

to the said defendant, the said sum of $684.20, the

share of each of said beneficiaries paying the sum of

$136.84;

That at the time of said last-named pa3Tnent of

said plaintiffs presented to the said defendant a claim

on blank form number 47, revised January, 1900, of

the United States Internal Revenue Department

under Series 7, number 14, for the remission of taxes

abatable under sections 3220 and 3221 of the Revised

Statutes of the United States, claiming that they

were entitled to have said sum of $684.20 of the afore-

said assessment, remitted, and demanding and asking

for the remission of the same, a copy of which is here-

to attached and marked ^^ Exhibit 5'' and made a part

hereof

;

That the said defendant and the said Commissioner

refused and rejected said claim for remission, and

notified these plaintiffs that the second ruling above-

mentioned had been changed, and notifying these

plaintiffs to pay an additional assessment and tax in

the sum of $9,341.87, upon the said legacies which had

been received by said trustees for the benefit of said
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beneficiaries, which said last-named sum was in ad-

dition to all smns previously paid ; and said defend-

ant and said Commissioner in said demand for the

additional sum of $9,341.87 did assess the interests of

the aforesaid beneficiaries respectfully in the follow-

ing sums: Margaret De Yecchi, $1,868,374; James H.

Follis, $1,868,374; Richard H. FoUis, Jr., $1,868,374,

Lillian Mary Griffin, $1,868,374; and Clarence G,

Follis, $1,868,374, and thereupon, on or about the

14th day of November, 1901, the said plaintiffs did

pay in accordance with such demand to the said de-

fendant, the additional sum of $9,341.87, the share

of each of said beneficiaries paying the sum of $1,-

868.374, and at or about the same time did file with

the defendant a similar claim for remission of tax

on the same cliaracter of blank and under the same

provisions as that on which they had made their re-

mission claim for the sum of $648.20, which are there-

in set forth, and that said jilaintiffs were justly en-

titled to liave the said sum of $9,341.87 of said assess-

ment remitted, and asked and demanded the same,

whicli said hist-named claim and demand was by the

said defeiuhint and tlie said Conunissioner rejected,

a copy of whicli is hereto attached and made part

hereof, aiul the same is marker!** Fxliibit 6."

Vlll.

The ])laintiffs hereby i-efer \n the afore-mentioned
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claims for remission of taxes for the sums of $684.20

and $9,341.87, which are on file in the office of the

Collector of United States Internal Revenue, First

District of California, and hereby made said demands

and claims a part hereof.

IX.

That all of the taxes aforesaid which have been col-

lected by the defendant, were collected upon the con-

tingent beneficial interests of Margaret De Vecchi,

James H. PoUis, Eichard H. Follis, Jr., Lillian Mary

Griffin, and Clarence G. Follis, none of which inter-

ests had become vested prior to July 1, 1902, and

none of which interests have, since said decrees of dis-

tribution or since the death of Richard H. Follis, as

aforesaid, become vested, and none of which interests

have at any time become vested in possession or en-

joyment; and that under the provisions of an Act of

Congress of June 27, 1902, Conmiissioner of Internal

Revenue, upon proper application being made to him,

is compelled to refund all of said taxes

;

That these plaintiffs on or about the 23d day of

July, 1902, made application to said Commissioner

under the rules and regulations prescribed by him,

for a refund of all of said taxes so paid as aforesaid,

claiming that the said sum of $11,375.95 had been

vested and which should be refunded for the reasons

paid on contingent interests which had not yet
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set forth in the said claim, which are therein and

herein set forth, a copy of which said claim is on file

in the ofl&ce of the Collector of United States Internal

Revenue, First District of California, reference to

which is hereby made, and which is made a part here-

of, and a copy of the same is hereto attached and

made a part hereof and marked *' Exhibit 7."

X.

That said Connnissioner and said defendant refus-

ed and still refuse to refund said sum of $11,375.95,

or any part thereof, and the whole and every part

thereof is unpaid.

XI.

That the amount received by the said beneficiaries

and each of them prior to July 1, 1902, was and is less

than the sum of Ten Thousand Dollars ; that is to say,

each of said children has received and had vested in

them from said estate and trust, prior to July 1, 1902,

the following approximate sums: Margaret De Vec-

clii, jf{S,000.00; James H. Follis, $8,000.00; Richard

H. Follis, Jr., $8,000,00; Lillian Mary Griffin, $8,000.-

00; and Clarence G. Follis, $8,000.00.

Wheroforo. j^laintiffs ]>ray for judgment against

said defendant for the sum of $11,375.95, together

witli interest thereon at the rate of seven per cent

\H}Y annum, and for costs.

HELLER & POWERS,

Attonicvs for IMaintiff.
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State of California,

City and County of San Francisco,—ss.

Charles J. Deering, being duly sworn, deposes and

says: That he is an officer, to wit, the Secretary of

the Union Trust Company af San Francisco (a cor-

poration), one of the plaintiffs in the above-entitled

action; that he has read the foregoing amended com-

plaint and knows the contents thereof; that the same

is true of his own knowledge, except as to the matters

Avhich are therein stated upon information and be-

lief, and as to those matters that he believes it to be

true.

CHAS. J. DEEEING.

Subscribed and sworn to before me this 22d day of

December, 1903.

[Seal] D. B. RICHARDS,

Notary Public in and for the City and County of San

Francisco, State of California.

Exhibit 1 to Amended Complaint.

IN THE NAME OF GOD, AMEN.
I, Richard Holden FoUis, of the City and County

of San Francisco, State of California, of sound mind

and disposing memory hereby make, publisli and de-

clare this my last AYill in manner following, that is

to say

:
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First : I hereby revoke any and all Wills by me

at any time heretofore made.

Second : I will that all my just debts and funeral

expenses be paid.

Third: I give and devise to my daughter Mary

Lilly Follis the homestead in which I now live, con-

sisting of that parcel of land situate in the City and

County of San Francisco, State of California, cir-

cumscribed by a line commencing at the North-

cast corner of Washington and Buchanan Streets,

thence running northerly along the east line of said

Buchana Street one hundred and seven feet eight in-

ches and a quarter of an inch, thence at right angles

Easterly and parallel to said Washington Street,

fifty-seven feet and six inches; thence at right an-

gles Southerly and parallel to said Buchanan Street,

one lunidred and seven feet eight inches and a quar-

ter of an inch to the north line of said Washington

Street, and thence at right angles Westerly along

the Northerly line of said Wasliington Street to the

point of •commencement aforesaid, together with all

and singular the tenements, hereditaments and ap-

])urtenan('es thereuiito belonging or in anywise ap-

pei'taining.

Fourth: All the rest, residue and remainder of

my estate, real and ])ersonal, wherever situate and of

whatever name or nature the same may be, I herel)y

give, devise and bequeath to my friend James L.
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Flood and my son Frederick F. FoUis, in trust nev-

ertheless to receive the rents, issues and profits of the

same to and for the use and benefit of my children,

namely, Margaret F. Follis, now wife of Dr. De

Vecchi, Frederick F. Follis, James H. Follis, Rich-

ard H. Follis, Junior, Mary Lilly Follis and George

Clarence Follis.

1. My said trustees are hereby empowered to

make all such alterations or repairs upon any of my

said property as they may from time to time think

proper.

2. To insure the same, or such part or portion

of the same as they may think proper against loss

by fire in such sum and with such companies as they

may think proper.

3. To lease said property, or any part or portion

thereof upon such terms and conditions and for such

time as they may think proper, provided, however,

that they shall make no lease thereof or of any part

of the same which shall endure longer than the con-

tinuance of this trust.

4. In case of the loss or destruction by fire, or

otherwise, of any of the buildings or improvements

upon any of my said property, to rebuild and recon-

struct the same in such manner, style and dimensions

us they shall see fit, and pay therefor out of said

rents, issues and profits, provided, however, that if
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the same cannot be practicably and conveniently

paid for out of said rents, issues and profits, tliey

may borrow such amount of money upon such teims

and for such length of tune as they shall deem neces-

sary, to pay the cost and expense of such rebuilding

and reconstruction, and secure payment thereof by

mortgage upon the premises upon which such re-

building or reconstruction shall be made, with the

covenants and conditions usually made in such mort-

gages. The cost of such rebuilding and reconstruc-

tion shall primarily be paid out of any insurance

monevs there mav have been collected bv said Trus-

tees, arising out of the loss or destruction of the im-

provements so rebuilt or reconstructed, next out of

?aid rents, issues and profits, and lastly out of the

moneys raised upon mortgage as hereby authorized.

In l)orrowing money, and executing mortgage

therefor, as aforesaid, said Trustees shall borrow the

sum for such length of time, so that the money bor-

rowed, with the accruing interest thereon, may ])e

paid out of said rents, issues and profits, consist-

ently witli the maintenance and support of my said

children, but in such case the judgment of my said

trustees sliall ]>e conclusive as to the amount that

shall l>e allowed to them t'oi* their maintenance and

suppoH, while the moneys raised, with accruing in-

terest thereon, secured by mortgage aforesaid, are

Ix'ing ])aid, and only after full ])ayment thereof will
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said trustees be obliged to pay all of said net rents,

issues and profits to my children as herein and here-

by otherwise directed.

5. To pay and discharge all taxes, assessments

and charges that may accrue against or be levied

uxon or become a charge on any or all of said prop-

eiTr, whether State, County, Federal or ilunicipal,

of vhatever name or nature the same may be. and

theii payment of any of the same shall be deemed

conclisive evidence of the legality thereof, and of

their b.ving rightfully x)aid the same in any settle-

ment oithe trust herebv created, or wherever the

same ma; come in question.

6. To ^ay the net proceeds of the income, rents,

issues and^rofits of said trust quarterly, upon the

first day o each and every quarter of the year

equally, shai and share alike, to all of my children,

Margaret, Fiderick, James, Eichard, Mary and

George up to nd until such time as each of them

shall respective- attain to the ages following, that is

to say:

Until said Maiaret E. FoUis, now wife of Dr. De

Vecchi, shall attcti the age of thiii^^-nine years;

until said Frederic F. Follis shall attain the age of

thirty-five years; itil said James H. Follis shall

attain the age of thiv-three years; until said Rich-

ard H. Follis, Junioishall attain the age of thirty-

one years ; until said ary Lilly Follis shall attain
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the age of twenty-niue years, and until said George

Clarence Follis shall attain the age of twenty-seven

years.

7. As each one of my said children shall respect-

ively attain their several and respective ages as here-

in]>efore last expressed, my said trustees shall, with-

in thii-ty days thereafter, or as early as practicable

cause an api^raisement to be made of all of the prop-

erty then remaining in trust. Such appraisement

shall be made by three impartial ajDpraisers seleted

in manner following, that is to say: Said Tnstees

shall select one of said appraisers and two othr im-

partial appraisei^s shall be selected by all of ry said

children to whom distribution of his or he* share

shall not already have l^een made as herein }i*ovided,

who shall then be accessible and ready in>aid City

and Count}' of San Francisco to make sue/ selection,

and the three appraisei*s so selected sh^ make an

appraisement of all of my property the remaining

in trust, the judgment of the majori^ of said ap-

])raisers to be conclusive in case they Juot all agree

ill su<'h appraisement. Thereupon/said trustees

fc^hall divide the amount of such ai/'aisement into

such nuinb(»r of ali(jUot jjai-ts as sm correspond to

the number of my said ciiildren to A(>in distribution

Bliall i-emain to be made.

UfKjn ascertaimnent of iho am/"t of such alicpiot

l)arts my wiiH trustees shall coA*y to the child at-
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taining the age hereinbefore expressed, his or her

aliquot part according to the valuation stated in such

appraisement, in severalty and in specie so far as the

same may be practicable.

If, in making such division, the property in specie

shall prove to be less than the amount of the aliquot

share of the child entitled to distribution, said trus-

tees shall make the same equal to such amount by

payment in money of the amount of the difference.

If, however, such property shall prove to be in value

in excess of the amount of the aliquot share of such

child, then and in that case, such child shall pay the

amount of the difference to said trustees to constitute

a part of the property to be held by them in trust, as

aforesaid. If the child so entitled to distribution

differ with said trustees in respect to the selection of

the property to be set aside to him or her, then, and

in that case, the question in difference shall be re-

ferred to the Presiding Judge of the Superior Court

of the City and County of San Francisco for the

time being, and his award thereupon shall be binding

and conclusive as to such selection. The expenses

attendant upon such appraisements, including the ex-

penses of conveyance by said trustees, as aforesaid,

shall constitute part of the expenses of the adminis-

tration of this trust and be payable out of any of the

moneys of the aforesaid rents, issues and profits.
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When the youngest child to whom distribution is

to be made, to wit, George Clarence Follis, shall at-

tain his age as hereinbefore expressed, said trustees

shall without appraisement, convey the residue of

the property remaining in trust to him.

As I have alreadv advanced to mv said son, Fred-

erick F. Follis, Twenty Thousand Dollars, in making

distribution to hmi, the same shall be a charge against

bis portion, that is to say: deducted from the amount

thereof, and the amount of such deduction shall con-

stitute part of the property remaining in trust as

hereinbefore provided. In case of the death of any

of my said children before attaining the age at which

distribution is to be made as hereinbefore provided,

then, and in that case, the share of such child dying

shall go, in case of his intestacy, as prescribed and

provided for in the law of descents and distribution

of the State of California, and in case of his testacy,

as prescribed and directed in and by his last will

and testament, and the amount of his share shall be

ascertained in the manner hereinbefore provided,

except that the same shall be ascertained as of the

day of his death instead of the day of his attaining

his or lier age as hereinbefore })rovided, and upon

such ascertaimiient, said tnistees shall convey such

share to the i)arties entitled thereto by will or by

descent as heroinboforo directed.
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Fifth : I hereby nominate and appoint said Jame^

L. Flood and Frederick F. Follis, Executors of thiii

my will, expressly providing that no bond or under-

taking of any kind shall be required of them, or

either of them, in performing any duty, or executing

any power or trust under this my will.

In witness of all of which, I hereunto set my hand

and seal this 18th day of March, A. D. 1896.

E. H. FOLLIS. [Seal]

The foregoing instrument, consisting of eleven

pages besides this, was, at the date hereof, by the said

Eichard Holden Follis, signed and sealed and pub-

lished as, and declared to be, his last Will and Tes-

tament, in presence of us, who, at his request, and in

his presence, and in the presence of each other, have

subscribed our names as witnesses thereto.

JAMES E. WALSH, residing at Marin Co.,

California, corner of Belle Ave & Laurel

Sts., San Eafael;

COENELIUS O'CONNOE, residing at 825

O'Farrell St., San Francisco.

I, Eichard Holden Follis, of the City and Countv

of San Francisco, State of California, being of sound

mind and memory, make this Codicil to my last Will

and Testament bearing date, March 18th, A. D. 1896.

Since the date of my last will, it has pleased

Almighty God that my son, Frederick F. Follis,

named in my said last will as one of the trustees and
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executoi-s thereof, should die, and in consequence of

liis death, I hereby substitute my son James H.

Follis, named in said will, as one of the trustees and

executors thereof, in the place and stead of his de-

ceased brother Frederick F. Follis, and as my said

son Frederick F. Follis died unmarried and without

issue, I desire that my said last will and testament,

as thus modified, be deemed and taken as if it were

made subsequently to the date of his death.

In witness of all of which, confirming and repub-

lishing my said last Will and Testament as above

provided, I hereunto set my hand and seal this Janu-

ary thirtieth, A. D. 1897.

R. H. FOLLIS. [Seal]

The foregoing instrument was, at the date thereof,

by said Richard Holden Follis signed and sealed

and published as and declared to be a Codicil to his

Last Will and Testament, in presence of us, who, at

his request and in his presence, and in the presence

of each other, have subscribed our names as wit-

nesses thereto.

CORNELIUS O'CONNOR, 825 O'Farrell St.

JAS. E. WALSH, San Rafael, Call fa.
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Exhibit 2 to Amended Complaint.

In the Superior Court of the City and County of San

Francisco, State of California,

In the Matter of the Estate of RICHARD H. FOL-

LIS, Deceased.

On this 16th day of November, 1900, the petition

of Lilian Mary Follis for partial distribution of cer-

tain property of the estate of Richard H. Follis,

deceased, the petition of James L. Flood and James

H. Follis, for partial distribution for them as trus-

tees under the provisions of the last will and testa-

ment of said Richard H. Follis, deceased, of two hun-

dred and thirty—$1,000.00 6% bonds of the South-

ern Pacific Railroad of Arizona,—and the petition of

James L. Flood and James H. Follis, trustees under

the said trust, and of James H. Follis, Richard H.

Follis, Lilian Mary Follis and Clarence George Fol-

lis, beneficiaries under said trust, and legatees and

devisees under said last will and testament, for dis-

tribution of the income, revenue and profit of said

estate, coming regularly for hearing

;

And it appearing that due and legal notice of such

hearing has been given in accordance with law

;

And upon the hearing this day, Margaret De

Vecchi, one of the children and heirs at law of said

deceased, and a beneficiary under the said trust, and
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a legatee and devisee under the said last will, having

for herself filed a petition for partial distribution

unto her of her share of the said income, revenue and

profit of said estate;

And it appearing further that on or about the 31st

day of Mav, 1900, Eichard H. FoUis died in the Citv

and County of San Francisco, state of California,

leaving property therein, and being a resident thereof

at the time of his death, and on the l-tth day of Ju]ie.

1900, his last will and testament, consisting of two

instruments, one an instrument dated ^Farch lotli,

1896, and the other insti-ument dated January 30th,

1897, were filed with the County Clerk of the City

and County of San Francisco, State of California,

and ex-oflficio Clerk of the Superior Court of said

Citv and Countv of San Francisco, said State. That

thereafter, and on the 29th day of June, 1900, ])y an

order duly given and made by said Superior Comt.

the said two instruments above named were admitted

to probate as the last will and testament of said

Kichard H. Follis, der'eased, and that by the same

order James 1j. Flood was ap]>ointed executor of the

last will and tcstanicut of said Richard 11. Follis, de-

ceased
;

'J'liat said James L. Flood, on last-named day, im-

mediately (jualified as such executor, and letters tes-

tamentarj^ were issued to him, and he entered upon

the administration of said estate, and thence hitherto
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has continued to administer said estate, and to act

as executor of the last will and testament of said

Richard H. Pollis, deceased;

That thereafter, and on the 3d day of August, 1900,

by an order duly given and made by said Superior

Court, James H. FoUis was appointed joint executor

wtih James L. Flood, of the last will and testament

of said Richard H. Follis, deceased, and on said last

named day duly qualified as such joint executor, and

letters testamentary were issued to him, and be en-

tered upon the administration of said estate, and

thence hitherto has continued to administer said es-

tate, and to act as executor of the last will and testa-

ment of said Richard H. Follis, deceased, together

with said James L. Flood

;

That on the 30th day of October, 1900, said James

L. Flood and said James H. Follis filed herein an

inventory and appraisement of the estate and prop-

erty of the said deceased, which had come to their

possession or knowledge, duly verified and sworn to.

That before the death of testator, and after March

15th, 1896, and before January 30th, 1897, Frederick

F. Follis, one of the children of said testator, named

in said will, died

;

That the heirs at law and children of said deceased,

and the legatees and devisees under the last will of

said deceased, and now are, as follows : ^Margaret E.

Be Vecchi, and the petitioners James H. Follis,
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Richard H. Follis, Lilian Mary FoUis and Clarence

George Follis, and the petitioners James L. Flood

and James H. Follis, as trustees under the trust cre-

ated b}^ the said last will and testament.

That under and by virtue of the terms of the last

will and testament of said Richard H. Follis, de-

ceased, there is specially devised unto the petitioner,

Lilian Mary Follis, the following real property, sit-

uate, lying and being in the City and County of San

Francisco, State of California, circumscribed by a

line commencing at the northeast corner of Washing-

ton and Buchanan Streets, thence running northerly

along the east line of said Buchanan Street, one

hmidred and seven (107) feet eight and one-quarter

(8I/4) inches; then at right angles easterly and par-

allel to said Washington Street, fifty-seven (57) and

six (6) inches; thence at right angles southerly and

parallel to said Buchanan Street, one hundred and

seven (107) feet eight and one-quarter (8^/4) inches

to the north line of said Washington Street, and

thence at riglit angles westerly along the northerly

lim» of said Wasliiiigton Street aforesaid to the point

of coiiiniciiccincnt aforesaid; together witli all and

singular the tenements, hereditaments and a])]uirte-

nances tlierennto belonging or in anywise a])pei*tain-

ing; which said real i)i"()])crty constituted the home-

stead of flu* deceased and the place where he lived
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during his lifetime and immediately prior to his

death

;

That on or about the 13th day of August, 1900,

the said Margaret De Vecchi, James H. FoUis, Rich-

ard H. FoUis, Clarence George Follis and Lilian

Mary Follis, made and entered into an agree-

ment in writing with each other, which said writ-

ing is on file herein, by the terms of which con-

tract it was agreed that there may be innne-

diatelv distributed bv the Court havino; iurisdiction

of the estate of said deceased, all the household ef-

fects and household goods, including among other

things, kitchen utensils, tableware, furniture, carpets,

I)aintings, ornaments, linens, bedding and household

goods both useful or ornamental, contained in the

building upon the premises above described, to said

Lillian Mary Follis, and said agreement was made in

consideration of 'the mutual desire of the said chil-

dren of said Richard H. Follis, deceased, to carry out

the provisions of the last will and testament of the

said deceased, according to its letter and spirit, and

for the purpose of securing unto said Lilian Mary

Follis a home and place of abode, with all its com-

forts and conveniences, and household goods, both

useful and ornamental, without any unnecessary de-

lay;

That among the assets of said estate, as appears in

the inventory and appraisement on file herein, are
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two hundred and thirty (230)—$1,000.00—6% bonds

of the Southern Pacific Bailroad of Arizona

;

That in and by said last will and testament, to wit,

that portion of said last will and testament which is

dated March 15th, 1896, after a specfic devise to

petitioner Lilian Mary Follis, of the property there-

in described, the said testator, by the clause num-

bered '* Fourth" of his will, devised all his residuary

estate to the said James L. Flood, and to his said

son, Frederick F. Follis, now deceased, upon certain

trusts declared in his said will;

That under and by virtue of the teims of that por-

tion of the said last will and testament, which is

dated January 30th, 1897, being a codicil to the in-

stnunent dated March 15th, 1896, the said testator

substituted the petitioner, James H. Follis as trus-

tee of tlie said trust in place of the said Frederick F.

Follis, now deceased;

That the ])etitioners, James H. Follis, Richard H.

Follis, Lilian Mary Follis and Clarence George Fol-

lis ai'c the children of the said deceased Tiichard

H. Follis, and duriiii;' the entire lives of them, and

each oi* Ihcni, and uj) lo the time of* the testator's

deatli, tliey were wh()Ily and entirely (le])endent up-

on said testatoi' for thcii" sn))|)ort and maintenance,

and WTre entirely and wholly snpported and main-

tained by him;
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That since the death of said deceased, the last-

named petitioners, his said children have been, and

each of them has been wholly and entirely without

any means or funds of their, and his, and her own,

therewith to support and maintain themselves

;

That it was the intent of the said testator, by his

said last will, and codicil, and the said trust clauses

thereof, that the said devises, bequests and legacies

as to the income of his said estate accruing, and which

might accrue between the time of the death and the

final distribution of his estate, should take effect im-

m'ediately upon his death, and that those of said peti-

tioners who are his children as aforesaid, should re-

ceive the whole of the income of the said estate, ac-

cruing, and to accrue from, and after the time of

the said testator's death, and until the time of the

final distribution of his estate, as a legacy and lega-

cies for their support and maintenance, and the said

devises, bequests and legacies was, and were, as to

the incomie aforesaid, intended by the said testator

as a legacy and legacies for the maintenance and

support of those of said petitioners who are his chil-

dren as aforesaid.

That the amount reasonably necessary for the

support and maintenance of the petitioners James

H. Follis, Eichard H. Pollis, Lilian M. Follis and

Clarence George Follis, who are the children of said

decedent as aforesaid, in the same condition and
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eireumstances as they were supported and main-

tained by the said testator, during his lifetime, is

the smn of five hundred dolalrs ($500.00) per month

each

;

That the petitioner Clarence George FoUis is the

same person named in said last will and testament as

George Clarence Follis, and the petitioner Lilian

Mary FoUis is the same person named in said last

will and testament as Marv Lillv Follis

;

That the net income, revenue and profit of said es-

tate amounts to the simi of four thousand dollars,

monthly, and that there is a large amount of assets

in the hands of the executors of said estate, to wit,

assets valued at nine hundred and six thousand one

hundred and six and 59/100 dollars ($906,106.59),

Tliat more than four months have elapsed since

the issuance of letters testamentary on the estate of

said Iiichard II. Follis, deceased;

That said estate is Imt little indel^ted, and the

property hei-^einafter described, and of which distri-

bution is I]erel)v decreed, may be allowed u])on par-

tial (lislrihutioii, without loss to the creditors of said

estate, and tliat the debts outstanding against said

deceased's estate, and tlie costs, ex])enses and

cliarj-es of arlniinistration, will not affect in any

iiiciMiicr tlic riglit to the distributees ii^* I'c^'cive distri-

))ution of the projK'rty licreinafter d<'S('ri])ed.

Wlierefore, by reason of tlie premises, it is liere])y

ordered, adjudged and decreed;
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1. That there is distributed unto Lilian Mary

Follis, upon her executing and delivering to the ex-

ecutors of the last will and testament of said Richard

H. Follis, deceased, a bond in the smn of one hun-

dred dollars, with sureties to be approved by the

Judge of this Court, payable to the said executors,

and conditioned as required by law, the following

described pro]3erty, to wit: All that real propei*ty

situate, lying and being in the City and Comity of

San Francisco, State of California, circumscribed

by a line commencing at the northeast corner of

Washington and Buchanan Streets, thence running

northerly along the east line of said Buchanan

Street, one hundred and seven (107) feet eight and

one-quarter (814) inches; thence at right angles

easterly and parallel to said Washington Street,

fifty-seven '(57) feet and six (6) inches; thence at

right angles southerly and parallel to said Buchanan

Street, one hundred and seven (107) feet eight and

one-quarter (8^/4) inches to the north line of said

Washington Street ; and thence at right angles wes-

terly along the northerly line of said AVashington

Street to the point of conmiencement aforesaid; to-

gether with all and singular the tenements, heredita-

ments and appurtenances thereunto belonging or in

anywise appertaining, and all the household effects

and household goods, including among otlier things

kitchen utensils, tableware, furniture, caipets,
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paintings, ornaments, linens, bedding and lionsehold

goods, both nseful and oraniantal, contained in the

building on the premises above described; and the

said executors are hereby authorized and required

to deliver the whole of the last-mentioned real and

personal property to the said Lilian Mary FoUis.

2. It is further ordered, adjudged and decreed

that there is hereby distributed to James L. Flood

and James H. FoUis, as trustee under the trusts de-

clared by the said last will and testament, upon their

executing and delivering to the executors of the last

will and testament of said Kichard H. Follis, de-

ceased, a bond in the smn of one hundred dollars,

with sureties to be approved b}" the Judge of this

Court, payable to the said executors, and condi-

tioned as I'equired by law, the following described

property, to wit, two hundred and thirty (230)

$1000.00—6% bonds of the Southern Pacific Rail-

road of xVrizona, in trust, and upon trust to receive

the rents, issues, income and ]^rofit8 of the same, and

of all and any other property into which the same

may Ik* converted, or for which the same, or the pro-

ceeds of the same may be exchanged, to and for the

use and benefit of .Margaret D. De Vecchi, wife of

Paola De Vecchi, James H. Follis, Richard H. Fol-

lis, Jr., Lilian Marv Follis and Clai-ence George Fol-

lis, with I'lill |»(.\\(r and authority to the said trus-

tees, in their discretion, at any and all times, to sell
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all, or any part of the said property, and to re-

invest the proceeds thereof, or of any part thereof,

in any other property, real or personal, and the

same to again sell, exchange, convert, invest and re-

invest in the same manner, at all times, and as often

as they may deem necessary, and for the best in-

terests of the said beneficiaries, with fvill power and

authority to make all such alterations or repairs

upon any real property into which the said personal

property may be converted, or in which the same

may be invested or reinvested, as they may from

time to time think proper, and also with full power

to insure the same, or such part or portion of the

same as they may think proper, in such sums, and

with such companies as they may think proper, and

with further authority to lease the same, or any

part or portion thereof, upon such terms and condi-

tions, and for such time as they may think proper,

provided, how^ever, that said trustees shall make no

lease thereof, or any ]3art of the same, which shall

endure longer than the continuation of the trust;

and also full power and authority in case of the loss

or destruction by fire, or otherwise, of any of the

buildings or improvements upon any of said prop-

erty, to rebuild and reconstruct the same in such

manner, style and dimensions as they shall see fit,

and pay therefore out of said rents, issues and prof-

its, provided, however, that if the same cannot be

practicabl}^ and conveniently paid for out of said
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rents, issues and profits, the}^ may borrow sucli

amount of money upon such terms, and for such

lengths of tune as the}^ shall deem necessar}^, to pay

the cost and expense of such rebuilding and recon-

struction, and secure pa^Tiient thereof by mortgage

upon the premises upon which such rebuilding or re-

construction shall be made, with the covenants and

conditions usually made in such mortgages. The

cost of such rebuilding and reconstruction shall be

primarily paid out of any insurance moneys there

mtiy have been collected by said Trustees, arising

out of the loss or destruction of the improvements

so rebuilt or reconstructed—next out of said rents,

issues and ])rofits, and lastly out of the moneys

raised ui)on moi'tgage. In borrowing money, and

executing mortgage therefore, as aforesaid, such

trustees shall borrow the same for such length of

time so that the money borrowed, witli the accruing

interest thereon, may be paid out of said rents, is-

sues and profits, consistently with the maintenance

and support of said testator's children, but in such

case the judgment of said trustees shall be conclu-

sive as to the amount there shall be allowed to said

children for theii* maintenance and support, while

the moneys raised, with accruing interest thereon,

secured l>y moVtgage aforesaid, are ])eing ])aid, and

only after full payment tbereol* will said trustees be

obliged to pay all of said net rents, issues and profits

tx) said cliilHi-cii, ;is licrcin and licrehv otherwise



Union Trust Company of San Francisco et al. 105

directed ; and with further authority to pay and dis-

charge all taxes, assessments and charges that may
accrue against, or be levied upon, or become a charge

upon any and all property of said estate, whether

State, county, federal or municipal, of whatever

name or nature the same may be, and their payment

of any of same shall be deemed conclusive evidence

of the legality thereof, and of their having rightfully

paid the same in any settlement of tlie said trust, or

wherever the same may come in question; and upon

further trust to pay the net income of the rents, is-

sues and profits of the said property, or of any prop-

erty into which the same may be converted, or in

which the same may be invested or reinvested, as

aforesaid, quarterly, upon the first day of each and

every quarter of the year, equall}^, share and share

alike, to the said Margaret E. De Vecchi, James H.

FoUis, Eichard H. Follis, Lilian Mary Follis and

Clarence George Follis, up to and until such time as

they shall respectively attain the ages following : To

Margaret E. De Vecchi, until she shall attain the age

of thirty-nine (39) years, to wit, on July 24th, 1905;

to James H. Follis, until he shall have attained the

age of thirty-three (33) years, to wit, on Septem-

ber 6tli, 1905; to Eichard H. Follis, until he shall

attain the age of thirty-one (31) years, to wit, on

February 6th, 1907 ; to Lilian Mary Follis, until she

shall attain the age of twenty-nine (29) years, to
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wit, on August 28tli, 1906 ; to Clarence George Fol-

lis, until he shall attain the age of twenty-seven (27)

years, to wit, on October 30, 1906; and as each one

of said beneficiaries of said trust shall respectively

attain their several and respective ages as hereinbe-

fore last expressed, the said trustees shall within

thirty (30) days therafter, or as early as practica-

ble, cause an appraisement to be made of all of the

property then remaining in trust. Such appraise-

ment shall be made by three impartial appraisers

selected in manner following, that is to say: Said

trustees shall select one of said appraisers, and two

other impartial appraisers shall be selected by all

of said beneficiaries to w^hom distribution of his or

her share shall not already have been made as here-

in i)rovided, who shall then be accessible and ready

in said City and County of San Francisco to make

such selection, and the said three appraisers so se-

lected shall make an appraisement of all property

then remaining in trust, the judgment of the ma-

jority of said a])])raisers to be conclusive in case

they do not all agree in such ai)praisenient. There-

upon said trustees sliall divide the amount of such

appraisement into such munber of aliijuot ])arts as

shall cori-espond to tlie num])er of said beneticiaries

to whom (lislrihution shall remain 1o he made. Up-

on ascertainment of the amount of such ali(|Uot

parts said trustees shall convey to the beneliciary
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attaining the age hereinbefore expressed, his or her

aliquot part according to the valuation stated in

such appraisement, in severalty and in specie so far

as the same may be practicable. If, in making such

division, the property in specie shall prove to be less

than the amount of the aliquot share of the benefi-

ciar}" entitled to distribution, said trustees shall

make the same equal to such amount by pa\Tnent in

money of the amount of the difference. If, how-

ever, such property shall prove to be in value in ex-

cess of the amount of the aliquot part of such benefi-

ciary, then and in such case, said beneficiary shall

pay the amount of the difference to said trustees

to constitute a part of the property to be held in

trust by them as aforesaid. If the beneficiary so

entitled to distribution differ with said trustees in

respect to the selection of the property to be set aside

to him or her, then, and in that case, the question in

difference shall be referred to the Presiding Judge

of the Superior Court of the City and County of

San Francisco, for the time being, and his award

thereupon shall be binding and conclusive as to such

selection. The expenses attendant upon such ap-

praisements, including the expenses of conveyance

by said trustees, as aforesaid, shall constitute part of

the expenses of the administration of said trust, and

be payable out of any of the moneys of the aforesaid

rents, issues and profits. When the youngest ben-

eficiary to whom distribution is to be made, to wit,
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Clarence George Follis, shall attain liis age as here-

inbefore expressed, said trustee shall, without ap-

praisement, convey the residue of the property re-

maining in trust to him. In case of the death of any

of said beneficiaries before attaining the age at

which distribution is to be made, as hereinbefore

provided, then, and in that case, the share of such

child d3ing shall go, in case of his intestacy, as pre

scribed and provided for b}^ the laws of descents and

distri])ution of the State of California, and in case

of his testacy, as prescribed and directed in and

by his said last will and testament, and the amount

of his share shall be ascertained in the manner herein-

l)efore provided, except that the same shall be ascer-

tained as of the dav of his death instead of the dav

of liis attaining his or her age as hereinbefore pro-

vided, and upon such ascertainment, said trustees

shall convey such share to the beneficiaries entitled

thereto by will or by descent as hereinbefore di-

rected.

Il is further ordered, adjudged and decreed that

there is hereby distributed to Ihe said James L.

Flood and Jjuncs II. Follis, as trustees under the

trusts declared by said last will and testament, upon

their giving bonds according to law, in the sum of

onc! hundred dollai's, with t wo oi* more sufficient ^u\v-

ties to he aj)i)roved by the *]\u\<rv of this Court, the

sum of eleven thousiind dollai's out of the ujiex-
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pencled net income, rents and revenue of said estate,

the same being the legacies at the rate of five hundred

dollars ($500.00) per month, for maintenance, which

was bequeathed by the said decedent to, and in-

tended by him as legacies for the support and main-

tenance of the said James H. Follis, Richard H. Fol-

lis, Lilian Mary PoUis and Clarence George Follis,

upon trust, and with the direction to the said trustees

to pay the same in equal shares unto the said James

H. Follis, Richard H. Follis, Lilian Mary Follis and

Clarence George Follis, the said sum so distributed

being the amount of the said legacies for support and

maintenance accrued from the date of the death of

the said testator to the date of this decree. And

there is also hereby distributed to the said trustees

James L. Flood and James H. Follis, and the said

executors are hereby required to pay and deliver to

the said trustees, from the date of this decree until

the final distribution of said testator's estate, or until

the further order of this Court, out of the net rev-

enues, income, issues and profits of the said estate,

quarterly in each quai'ter of every year, a smn suffi-

cient when added to four-fifths (%) of the net in-

come, issues and profits of the said two hundred aud

thirty (230) $1,000.00—6 7^ bonds of the Southern

Pacific Railroad of Arizona, hereinbefore distributed

to the said trustees, to make an aggregate sum of

six thousand dollars ($6,000.00) in each and every
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quarter year, with directions, and upon the trust

to pay the same in equal shares, in every quarter of

the year, to said James H. Follis, Richard H. Follis,

Lily Mary Follis and Clarence George Follis;

It is further ordered, adjudged and decreed that

there is hereby distributed to the said James L.

Flood and James H. Follis, as trustee under the

trusts declared by said last will and testament, upon

their giving bonds according to law in the sum of one

hundred dollars, with two or more sufficient sureties

to be approved by the Judge of this Court, the simi

of two thousand, seven hundred and fifty dollars

($2,750.00) out of the said unexpended net income,

rents and revenue of said estate, the same being her

legacy at the rate of five hundred doUai^s per month,

which was intended by said testator as a legacy to

the said ^fargaret De Vecchi, upon trust and with

direction to the said trustees to pay the same unto

the said ^Margaret De Vecchi, the said sum of two

tliousand seven hundred and fifty dollars ($2,750.00),

JK'ing the amount of sucli legacy which has accrued

from file date of the death of the said testator to the

date pf this decree. And tliere is also here])y dis-

tributed to tli(» said trustee-s, James L. Flood and

JaiiM's II. r\>llis, and tlie said executors are hereby

recjuii'ed to pay .'ind deliver to the snid trustees from

tlie date of this decree until the tinal distribution of
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said testator's estate, or until the further order of

this Court, out of the net revenues, income, issues

and profits of the said estate, quarterly in each quar-

ter of every year, a sum sufficient when added to one-

fifth of the net income, issues and profits of the said

two hundred and thirty—$1000.00—6% bonds of the

Southern Pacific Railroad of Arizona hereinbefore

distributed to the said trustees, to make an aggregate

sum of fifteen hundred dollars ($1500.00) in each

and every quarter year, with directions and upon the

trust to pay the same to the said Margaret De Vecchi

quarterly in each quarter of every year.

Nothing in this decree shall be construed or

deemed an adjudication of the rights of any devisee

or legatee named in said will, or any heir of the said

testator, as to any portion of or interest in the estate

of said testator, to which any of said heirs, devisees

or legatees may be entitled by rea'son of the death of

said Frederick F. Follis before the death of said tes-

tator.

Dated, November 16th, 1900.

J. V. COFFEY,

Judge.
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Exhibit 3 to Amended Complaint.

In the Superior Court of the City and County of San

Francisco, State of California,

In the Matter of the Estate of RICHARD H. FOL-

LLS, Deceased.

James L. Flood and James H. FoUis, executors of

the last will and testament of Richard H. Follis, de-

ceased, having heretofore presented to and filed in

this Court their final account as such executors, to-

gether with a petition for final distribution of the

said estate, praying therein for an order finally set-

tling and allowing the said account, and finally dis-

tributing said estate;

And now the settlement of said final account, and

tlie liearing of said petition for final distribution

reguhirly coming on this day to be heard; and due

proof having now and here been made to the satis-

faction of the Court that tli(^ clerk of this court has

heretofore duly given notice of the time and pUu-e of

the hcai'iug of the ]K»titiou for the settlement of said

final account and of said ])etition for final distribu-

tion, })y causing notices thereof to be ])oste(l in at

least three public places in the (^ity and (\)unty of

San Francisco, State of California, which said notices

were so jKJsted feu* at leasl: ten days ])ri()r to the day

appointed for the settlement of said final account and
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the hearing of said petition for final distribution, and

were in due form of law, and set forth among other

things that the said account was rendered and filed

for subsequent final settlement, and that a petition

for the final distribution of said estate was filed with

said account;

And it further appearing to the satisfaction of this

Court that notice of the hearing of said settlement

of said final account, and of the said petition and ap-

plication thereby made, has been duly given in the

manner provided by law, and that the notice so given

thereof was and is in all respects in accordance with

law;

And no person interested in said estate, or other-

wise, having now, or at any time, appeared or ob-

jected to the said account, or to any item thereof or to

the application made by said petition, or having in

any way made or filed any objections to the settle-

ment of said final account, or the granting of said

petition, or having in any manner contested, resisted

or objected to the same, or either of them, or any

part of either of them;

And witnesses having been sworn, and documents

having been presented and introduced; and the said

matter having been fully heard, and having been duly

submitted to this Coui't for determination;

And all and singular, the law and the facts having

been fully considered, this Court, upon and after a
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full examination and hearing thereof, now finds and

decides as follows:

I.

That said account contains a full, true and correct

account of all receipts by the said executors of all

sums of money belonging to said estate which have

come into their hands, or the hands of either of them,

and that the said account contains a full, true and

correct statement of all monevs disbursed bv the

said executors to the date hereof. That in said final

account said executors have charged themselves with

the whole of the estate of said deceased which has

come to their possession, and with all the interest,

income and profits of the said estate, and have al-

lowed therein all necessary expenses in the care and

management and settlement of said estate, except

attornev's fee and connnissions.

n.

Tliat all claims against the said estate have been

fully paid. That all the debts of said estate, all fun-

eral expenses, and all expenses of administration,

except the fees to be paid to the attorneys for said ex-

ecutors and commissioners, have been paid in full:

That all national. State, county and nnuiicii)al

taxes legally levied upon the said ])ropei'ty of said

estjite, and all taxes to the date hereof against the

said estate and j)r()perty thereof, excepting the taxes
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which became a lien on said property on the first

Monday in March of this year, and the war revenue

tax payable to the United States Government by the

said executors out of the respective sums distribut-

able for the benefit of the beneficiaries under said last

will and testament, have been fully paid by said ex-

ecutors, and the said estate is in proper condition to

be closed.

III.

That there is no cash on hand at the present time,

but the ordinary revenues of the estate which come

to the executors on the first of each month, will be

more than sufficient to meet: all moneys necessary to

close the estate; That there is now an overdraft in

the Nevada National Bank of San Francisco, for

five hundred and thirty-two and 80/100 dollars

($532.80) ; that all of the real and personal property

of said estate is set forth in Schedule ''B" attached

to the final account herein, and hereinafter particu-

larly described;

That the estimated expenses of closing said estate

will amount to $25.00.

IV.

That before the death of the testator, and after

March 15th, 1896, and before January 30th, 1897,

Frederick F. Follis, one of the children of said testa-

tor, named in his will, died.
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TV,

That the heirs at law and children of said deceased,

and the legatees and devisees under the last will of

said deceased, were, at the time of his death, and are

now as follows: Margaret De Vecchi, James H. Fol-

lis, Richard H. FoUis, Lillian Mary Griffin, nee FoUis,

Clarence George FoUis, and James L. Flood and

James H. FoUis, as trustee under the trusts created

bv said last will and testament of said Richard H.

FoUis, deceased.

V.

That said Richard H. FoUis died on the 31st day

of May, 1900, in the City and County of San Fran-

cisco, State of California, leaving property therein,

and this Court, on the 28th day of June, 1900, duly

gave, made and entered an order admitting his last

wiU and testament, consisting of two instruments,

one instrument dated March 15th, 1896, and the other

a codicil thereto dated January 30th, 1900, to probate

as the last will and testament of said Richard H.

FoUis, deceased, and by the same order James L.

T^ood was appointed executor of the last will and

testament of said Richard 11. FoUis, deceased, and

iniiiiediately qualified as such, and entered upon the

nflministration of the said estate, and thence hith-

erto has contimu'd t(» administer the said estate;

That thereafter, and on the 3d day of August, 1900,

by an order duly given, made and entered by said
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Superior Court, James H. Follis was apjxjinted joint

executor with said James L. Flood, of the said last

will and testament of said Richard H. Follis, de-

ceased, and he immediately qualified as such, and has

thence hitherto continued to administer said estate,

and to act as the joint executor of said last will and

testament of said Richard H. Follis, deceased, to-

gether with the said James L. Flood.

VI.

That pending the administration of the said estate,

and on the 16th day of November, 1900, after notice

having been duly filed therein, this Court duly gave,

made and entered a decree of partial distribution of

a portion of the estate of said deceased, which said

decree of partial distribution is now of record in the

records of this Court, in Book 266, page 487, and is

hereby referred to and made a part hereof, and there-

after, and in accordance with said order, and after

bonds having been duly filed in accordance with said

order and decree, the same were duly distributed to

the distributees therein named, the property thus

distributed being the specific devise to Lillian Mary

Griffin, nee Follis, and a portion of the property to

James L. Flood and James H. Follis, as trustees

under the trvists declared by said last will and testa-

ment, that is to say: said Lillian Mary Griffin, nee

Follis, received the said specific devise set forth in
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said will in accordance with said decree of partial

distribution, and said trustees have received from

said executors the following property

:

(a) Two hundred and thiii:y $1,000 first mort-

gage six per cent bonds of the Southern Pacific Rail-

I'oad Company of Arizona;

(b) The siun of eleven thousand dollars ($11,000)

mentioned in said decree of partial distribution, and

which said executors were directed to distribute in

equal shares unto James H. Follis, Richard H. Follis,

L^'llian Mary Griffin, nee Follis, and Clarence George

Follis;

(c) That on the 6th day of June, 1901, said trus-

tees did receive from the executors of the last will

and testament of said Ricl;ard H. Follis, deceased,

the sum of nine thousand two hundred and twenty

dollars ($9,220.00) in accordance with said decree

of partial distribution;

(d) That on the 6th day of June, 1901, said trus-

tees did receive from the executors of the last will

and testament of said Richard H. Follis. deceased,

the suiu oT one liundred and forty-seven and 50/100

dollars ($147.50) in accordance with said decree of

])ai'tial distribution.

VII.

That in and \)y said last will and testament, to wit,

that iH)i-ti(ui whicli is dated Marcli 15th, 1896, after

certain specific devisoy to Lillian Mary Griffin, nee
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Follis, of property therein described, the testator, by

clause number four of his will, devised all his resid-

uar}^ estate unto James L. Flood, and his son, Fred-

erick F. Follis, now deceased, in trust for the pur-

poses therein specifically set forth;

That subsequent thereto, and under and by virtue

of the terms of said last will and testament, to wit,

that portion which is dated January 30th, 1897,

which was a codicil to the instrument which is dated

March 15th, 1896, the said testator substituted

James H. Follis as trustee of the said trusts in place

of said Frederick F. Follis, now deceased.

vni.

That the said executors, under order of Court in

that behalf duly given and made, caused to be pub-

lished in a newspaper published in said City and

County of San Francisco, a notice to the creditors of

said decedent, requiring all persons having claims

against said decedent, to exhibit them with the neces-

sary vouchers, to the said executors, at the place of

their busines, which was specified in said notice, and

the time specified in said notice for the presentation

of claims, was ten months after said first publica-

tion. That after said notice had been given as re-

quired by law and the order of Court in that behalf

made, and upon due proof of the publication of the

same to the satisfaction of the Court, an order or
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decree was on the Ttli day of June, 1901, duly given

and made by said Superior Court in the matter of

said estate, showing of record that due notice to the

ereditoi*s of said estate had been given and the said

order is hereby reaffirmed.

IX.

That Lillian Mary Griffin is the same person as

the person mentioned in said will under the name of

Mary Lilly Follis, and is the same person as the per-

son mentioned in these proceedings as Lillian Mary

PoUis, the said Lillian Mary Griffin having married

one Frank Wood Griffin subsequent to the decree of

partial distribution herein mentioned, and before the

date hereof.

That Margart De Vecchi is the same person men-

tioned in said last will and testament as Margaret

E. Follis.

Tliat Kichard H. Follis is the same pei'son men-

tioned in said last will and testament as Richard H.

Follis, Jr.

That Clarence George Follis is the same pei*son

mentioned in said last will and testament as George

Clarence Follis.

Now, therefore, <ni motion of ^fessre. Heller &

Powers, attorneys for the executoi's.

It is hereby ordered, adjudged and decreed as fol-

lows :
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I.

That said final account of said executors be, and

the same is hereby settled, allowed and approved as

rendered.

n.

That all acts and proceedings of the said executors,

and more particularly the acts in distributing the

said property under the said decree of partial distri-

bution be, and the same are hereby approved and

confirmed.

III.

That the said executors pay to the fiim of Heller

& Powers, attorneys for said estate, the sum of five

thousand dollars, which same shall be in full for

their services as attornevs for said executors.

IV.

That the commissions for said executors be, and

the same are hereby, fixed and allowed at the sum of

$11,353.49.

V.

That the expenses of the final distribution are

hereby fixed and allowed at the sum of twenty-five

dollars, and the said executors are instructed to re-

tain the same.

VI.

That the executors of said estate retain moneys

sufficient to pay the taxes which are now a lien upon
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the said property, but not yet payable, and moneys

enough to pay the war revenue tax in the amount

which shall be fixed bv the United States W'ar Reve-

nue Department on any and all sums distributed

hereunder, and that all the rest, residue and re-

mainder of the property of said estate, real personal

and mixed, and any other property belonging to said

estate not now known or discovered, which may be

hereafter discovered, and come to the possession of

said executors, or either of them, or to any other

person for said estate, or which is herein imperfectly

described, be, and is hereby distributed as follows:

All thereof to James L. Flood and James H. Fol-

lis, as trustees under the trust declared by the said

last will and testament of said deceased to receive the

rents, isues, income and profits of the same, and of

all and any o^her property into which the same may

be converted, or for which the same, or the proceeds

of the same may be exchanged, to and for the use

and l)onofit of Margaret E. De VeccOii, wife of Paola

De Vecchi, James H. Follis, Iticliard H. Follis, Lil-

lian Mary (Jriflin, nee Follis, and Clarence George

Fallis, witli full power and autluu'ity to the said

trustees, in their discretion, nl any and all times, to

sell all or any i)art of the said })roperty, and to re-

invest the pi-oceeds thereof, or of any ])art thereof,

in any ntlici- j»roporty, rcnl or ])ersonab and the sanic^

to again sell, exchange^, convey, invest and re-invest
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in the same manner, at all times, and as often as they

may deem necessary, and for the best interests of the

said beneficiaries, with full power and authority to

make all such alterations or repairs upon any real

property into which the said personal property ma}^

be converted, or in which the same may be invested

or re-invested, as they may from time to time think

proper, and also with full power to insure the same,

or such part or portion of the same as they may

think proper, in such sums, and with such companies

as they may think proper, and with further author-

ity to lease the same, or any part or portion thereof,

upon such terms and conditions, and for such time

as they may think proper; provided, however, that

said trustees shall make no lease thereof, or any

part of the same which shall endure longer than the

continuation of the trust; and also with full power

and authority in case of the loss or destruction by

fire, or otherwise, of any of the buildings or improve-

ments upon any of said property, to re-build and re-

construct the same in such manner, stvle and dimen-

sions as they shall see fit, and pay therefore out of

said rents, issues and profits provided, however, that

if the same cannot be practicably paid for out of

said rents, issues and profits, they may borrow such

amount of money upon such tenns, and for such

length of time as they shall deem necessary to pay

the costs and expenses of such rebuilding and recon-
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struction, and secure pa^Tnent therof by mortgage

upon the premises upon which such rebuilding or

reconstruction sliall be made, witli the covenants and

conditions usually made in such mortgages. The

cost of such re-building and re-construction shall be

primarily paid out of any insurance moneys that

may have been collected by said trustees, arising out

of the loss or destruction of the improvements so

re-built or re-constructed, next out of said rents, is-

sues and profits, and lastly out of the moneys raised

upon mortgage. In borrowing money, and execut-

ing mortgage therefor as aforesaid, such trustees

shall borrow^ the same for such lengths of time so

that the money borrowed, with the accruing interest

thereon, may be paid ouft of said rents, issues and

profits, consistently with the maintenance and sup-

port of said testator's children, but in such case the

judgment of said trustees shall be conclusive as to

the amount that shall be allowed to said children for

their maintenance and support, wliile the moneys

raised, with accruing interest thereon, secured by

mortgage aforesaid, are l)eing paid, and only after

full payment thereof will said trustees be obliged to

pay all of said net rents, issues and profits to said

Hiildren, as herein and hereby otherwise directed;

and witli fnHlier authority to pay and discharge all

taxes, assessments and chai'ges that may accrue

against or be levied upcm, oi* heconu^ a charge upon
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any or all property of said estate, whether State,

county, federal or municipal, or whatever name or

nature the same may be, and their payment of any

of same shall be deemed conclusive evidence of the

legality thereof, and of their having rightfully paid

the same in anv settlement of the said estate, or

wherever the same may come in question, and upon

further trust to pay the net income of rents, issues

and profits of the said property, orr of any property

into which they may be converted, or in which the

same may be invested or reinvested, as aforesaid,

quarterly, upon the first day of each and every quar-

ter of the year, equally, share and share alike, to the

said Margaret E. De Vecchi, James H. PoUis, Rich-

ard H. Follis, Lillian Mary Griffin, nee FoUis, and

Clarence George Follis, up to and until such time as

they shall respectively attain the ages following: To

Margaret E. De Vecchi until she shall attain the age

of thirty-nine years, to wit, on July 24th, 1905; to

James H. Follis, until he shall have obtained the age

of thirty-three years, to wit, on September 6th, 1905

;

to Richard H. Follis, until he shall attain the age

of thirty-one years, to wit, on February 6tli, 1907;

to Lillian Mary Griffin, nee Follis, until she shall at-

tain the age of twenty-nine years, to wit, on August

28th, 1906 ; to Clarence George Follis, until he shall

attain the age of twenty-seven years, to wit, on Octo-

ber 30th, 1906; and as each one of said beneficiaries
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of said trust shall respectively attain their several

and respective ages as hereinbefore last expressed,

the said trustee shall within thirtv davs thereafter,

or as early as practicable, cause an appraisement to

be made of all the property then remaining in trust,

Such appraisement shall be made by three impai*tial

appraisers selected in the manner following, that is

to say : Said trustees shall select one of said apprais-

ers, and two other impartial appraisers shall be se-

lected by all of said beneficiaries to whom distribu-

tion of his or her share shall not have been already

made as herein provided, who shall then be accessi-

ble and ready in said City and County of San Fran-

cisco, to make such selection, and the said three ap-

praisers so selected shall make an appraisement of

all property then remaining in trust, the judgment

of a majority of said appraisers to be conclusive in

case they do not all agree on such appraisement.

Thereupon said trustees shall divide the amount of

sufli a])praisement into such num])er of aliquot

parts as shall correspond io the number of such ben-

eficiaries to wliom distribution shall remain to be

made. Upon ascertaining the amount of such ali-

(juot parts, said trustees shall convey to the bene-

ficiaries nttnining the age her(Miil)efore ex])ressed,

his or her ali(|Uot part accoi'ding to tlie valuation

stated in sudi appraisement, in severalty and in

specie so far as tlie same mny be practicable. If, in
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making siicli division, the property in specie shall

prove to be less than the amount of the aliquot share

of the beneficiary entitled to distribution, said trus-

tees shall make the same equal to such amount by

pa\Tnent in money of the amount of the difference.

If, however,- such property shall prove to be in value

in excess of the amount of the aliquot jDart of such

beneficiary, then, and in such case, said beneficiary

shall pay the amount of the difference to said trustee

to constitute a part of the property to be held in

trust by them as aforesaid. If the beneficiary so

entitled to distribution differ with said trustees in

respect to the selection of the property to be set aside

to him or her, then, and in that ease, the question in

difference shall be referred to the Presiding Judge

of the Superior Court of the City and County of

San Francisco for the time being, and his award

thereupon shall be binding and conclusive as to such

selection. The expenses attendant upon such ap-

praisements, including the expenses of conveyance

by said trustees as aforesaid, shall constitute part

of the expense of the administration of said trust,

and be pavable out of anv monevs of the aforesaid

rents, issues and profits. When the youngest bene-

ficiary to whom distribution is to be made, to wit,

Clarence George Follis, shall attain his age as here-

inbefore expressed, said trustees shall, without ap-

praisement, convey the residue of the property re-
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maining in trust, to him. In ease of the death of

any of said beneficiaries, before attaining the age at

which distribution is to be made, as hereinbefore

provided, then, and in that case, the share of such

child dying in case of his intestacy as prescribed and

provided for by the law of descents and distribution

of the State of California, and in case of his testacy,

as prescribed and directed in and by his last will

and testament, and the amount of his share shall be

ascertained in the manner hereinbefore provided,

except that the same shall be ascertained as of

the day of his death, instead of the day of his

attaining his or her age as hereinbefore pro-

vided, and upon such ascei'tainment, said trus-

tees shall convev such share to the beneficiaries en-

titled thereto by will or by descent as hereinbefore

directed.

That the said property now known which is dis-

tri})uted hereby, is particularly described as follo\\^,

to wit:

19 $1000.00—6^;; Imnds of the Southeni Pacific

"Railroad r(im])any of California, Series ^^H," 1905;

29 $1000.00—67r Bonds of the Southeni PaciHc

Railroad C()in})any of California, 1906;

500 $1000.00—6'; Bonds of the Northern K^iil-

way C<)in])aiiy of California; Office Fni'iiilure.
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REAL ESTATE.

Situate in the City and County of San Francisco,

State of California, and particularly described as

follows, to wit:

1. Commencing on the corner formed by the in-

tersection of the north line of California Street with

the east line of Davis Street, running thence north-

erly on the said east line of Davis Street, ninetv-one

(91) feet and eight (8) inches; thence at right angles

easterly and parallel with California Street, ninety-

one (91) feet and eight (8) inches; thence at right

angles southerly and parallel with Davis Street,

twenty-two (22) feet and eleven (11) inches; thence

at right angles westerly and parallel with California

Street, foii:y-five (45) feet and ten (10) inches

thence at right angles southerly and parallel with

Davis Street, sixty-eight (68) feet and nine (9)

inches to the north line of California Street, and

thence at right angles westerly along said north line

of California Street, forty-five (45) feet and ten

inches to the said east line of Davis Street, and said

point of commencement. Being a part of water

lot five hundred and forty-three (543) and five hun-

dred and forty-four (544), with the improvements

thereom

;

2. Commencing at a point on the westerly line

of Mission Street distant thereon one hundred and

twelve (112) feet and nine (9) inches northerly
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from the northerly line of Twenty-second Street,

and running thence northerly along said westerly

line of Mission Street, sixty-eight (68) feet and ten

(10) inches to a point distant one hundred and

eighty-one (81) feet and seven (7) inches northerly

from the northerly line of Twenty-second street;

thence southwesterly one hundred and forty (110)

feet and six (6) inches along the line which, if ex-

tended, would intersect the easterly line of Bartlett

street at a point distant thereon one hundred and

sixty-four (164) feet and ten (10) inches northerly

from the northerly line of Twenty-second Street;

thence running southerly and parallel with Mission

Street, sixty-seven (67) feet and seven (7) inches to

a line drawn from a point distant on the easterly

line of Bartlett Street ninety-six (96) feet and three

(3) inches northerly from the northerly line of

Twenty-second Street to a i)oint distant noHherly

on the westerly line of Mission Street, one hundred

and twelve (112) feet and nine (9) inclies northerly

from the northerly line of Twenty-se(*ond Street;

thence running northeasterly along said line, one

hundred and forty (140) feet and six (6) inches to

the point of commencement. Being ])ai't of Mission

l>I()ck Nnnihcr Sixtv-five with the iui])r()venients

tliei-eon.

Real pr()])erty situated in I lie County of Marin,

State of California, and particularly described as

follows, to wit:
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1. Beginning at a point which is the most south-

erly corner of the orchard on the lands of William

F. McAlester, said point of beginning being north

31° 2V east 502.1 feet from an oak stub marked P. &

E. standing in the southwesterly line of the McAles-

ter tract, and said oiak being south 59° 45' east, 1598

feet from the point where the said southwesterly

line of the McAlester Tract intersects the southerly

bank of the Santa Margarita Creek. Running

thence along the fence that now surrounds the said

orchard north 61° 40' east, 671.2 feet; north, 23°

west, 209.5 feet; south, 65° west, 250 feet; south, 56°

30' west 57 feet; south 64° west 250 feet; south 62°

west, 240 feet; south 54° 26' east, 256.7 feet to the

point of beginning. Containing an area of 3.75

acres. All courses by the true meridian, the mag-

netic variation being 16° 45' East; said premises be-

ing a portion of the Rancho San Pedro Santa Mar-

garita Las Guillinas.

2. Beginning at a point wdiich is the most south-

erly corner of the orchard on the lands of William P.

McAlester said point of beginning being north 31°

21' east, 502.1 feet from an oak stub marked P. & R.

standing in the southwesterly line of the McAlester

tract, and said oak being south 59° 45' east, 1598 feet

from the point where the said southwesterly line of

the McAlester tract intersects the southerly bank of

the Santa Margarita creek; running thence along
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the southeasterly line of an orchard north 61° 40'

east, 671.2 feet to a vineyard, thence along the

boundary line of said vinevard south 26° 23' east

42.3 feet; north 63° 49' east 179.3 feet; north 56° 56'

east 109.6 feet; north 60° 58' east 207.5 feet; north

89° 37' east 88.9 feet ; south 1° 10' west 24 feet; south

88° 50' east 56 feet; north 1° 10' east 24 feet; south

88° 50' east 16.5 feet; north 1° 10' east 5 feet; north

84° 44' east 86.2 feet; south 18° 6' east 199.9 feet;

north 70° V east 906. 6 feet; north 65° 51' east 94.1

feet; north 54° 05'- east 39.4 feet; noi-th 40° 19' east

69.2 feet to the most easterly point of vineyard;

thence north 30° 28' west 39.4 feet; north 20° west

55.2 feet; noii:h 27° 45' west 264.3 feet; north 46°

41' west 96.3 feet; north 74° 4' west 485.1 feet; north

77° 14' west 117.2 feet; Noii:h 72° 4' west 112.3 feet;

north 63° 31' west 94.2 feet; north 56° 9' west 287.2

feet; north 63° 14' west 128.5 feet to the most north-

erly point of vineyard; thence south 47° 21' west

91.2 feet; south 48° 58' west 167.5 feet; south 81"

40' west 268.1 feet; south 49;° 20' west 270.5 feet;

south 19° 5' west 230.9 feet; south 29° 35' west 261.5

feet; soutli 51° 50' west 501.9 feet; south 35° 45' east

255.5 feet; soutli 30 55' (»ast 42.4 feet to tlie north-

erly line of orchard; thence along orchard fence

south 62 west 171.3 feet; south 54° 26' east 256.7

feet to tli(^ point of begin in'ng. Containing an ai'oa

of forty-eight and 46/100 (48.46) acres. All
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courses run by the true meridian, the magnetic varia-

tion being 16° 45' east. The said premises being a

portion of the Rancho San Pedro Santa Margarita

Las Guillinas. Reserving and excepting to the said

grantor, his heirs and assigns, a perpetual right of

way for the water pipes now running through said

vineyard w^hich said pipes connect with two reser-

voirs of the said grantor with his dairy house, and

including in said reservation the right to said

grantor, his heirs and assigns, to enter the said

granted premises for the purpose only of making

necessary repairs in said pipe or replacing them

when necessary; with the improvements thereon.

3. Beginning at a point in the southerly boundary

line of that certain tract of land described in a deed

from William F. McAlester to R. H. Follis, and re-

corded in Book Sixteen (16) of Deeds, at page 95

of Marin County Records, said point being at the

end of the second course of the said description;

running thence along said boundary line north 63°

49' east 179.3 feet; north 56° 55' east 109.6 feet;

north 60° 58' east 207.5 feet; north 89° 37' east 88.9

feet; south 1° 10' west, 24.0 feet; south 88° 50' east

56.0 feet; north 1° 10' east 24.0 feet; south 88° 50'

east 16.5 feet; north 1° 10' east 5.0 feet; north 84°

44' east 86.2 feet; south 18° 6' east 199.9 feet; thence

leaving said boundary line south 70° 46' west 711.4

feet; north 22° 35' west 187.0 feet to the point of be-
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ginning. Area 3.73 acres. Magnetic variation IS""

45' east. Being the 3.73 acres tract lying south of the

vinevard and east of the orchard conveved to the
ft *'

said R. H. FoUis bv deed hereinabove mentioned.

It is further ordered that a certified copy of this

decree be recorded in the office of the County Re-

corder of the Citv and Countv of San Francisco,

State of California, and in the office of the County

Recorded of the County of Marin, State of Califor-

nia.

It is further ordered, adjudged and decreed that

upon said executors recording said certified copies

as aforesaid, and producing good and sufficient re-

ceipts for said personal property from said distrib-

utees, that they be discharged and relieved of their

obligations as such executors.

Done in open court this 26th day of June, A. D.

1901.

M. C. SLOSS,

Judge of the Superior Court.

[Endorsed]: Filed June 26, 1901. AVm. A. Deaue,

Clerk, l^y V. F. Northrop, Deputy Clerk.
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Exhibit 4 to Amended Complaint.

ANALYSIS OP NET RECEIPTS AND DIS-

BURSEMENTS TO BE USED IN OBTAIN-

ING CLEAR VALUE OP PERSONAL ES-

TATE.

Total net receipts as shown

by the final account $953,349.94

Amount thereof included in

inventory $906,106.59

Amount thereof from rents

of real property 8,900.00

Total amount from inven-

tory and real estate 915,006.59

Balance, being total amount

of receipts from all

sources, except rents of

real estate $ 38,343.35

DISBURSEMENTS.
Gross disbursements as per

final account $341,358.76

Amount thereof included

in partial distribution ... $276,867.50

Amount thereof expended in

re-investment 21,185.00
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Amount thereof expended in

re-im-estment 32,842.50

Balance, being net expenses

of estate 10,463.76

Total thereof in partial dis-

tribution and reinvestment. . . $330,895.00

EXPENSES UNDER DECREE.
Attorneys' fees $ 5,000.00

Executors' Conmiissions .... 11,353.49

Final expenses 25.00

Taxes for 1902, estimated as

in 1901 1,561.59

Total, from final decree and

taxes 17,980.08

Total expenses to close estate $ 28,443.84



UNITED STATES INTERNAL REVENUE.

LEGACIES AND DISTRIBUTIVE SHARES.
SCHEDULE of Legacies or Distributive Sliares arising from personal property of any icind whatsoever, being in cliarge or trust of JAMES L. FLOOD

and JAMES R. FOLLIS as 'E.vcciaors, said property passing from RICHARD H. FOLLIS, of the Citij and Count// of San Francisco, and State
of California, who deceased upon the 31st day of May, 1900, to the persons hereinafter mentioned; also the amount of such property, together with the
amount of duty or tax which has accrued or should accrue thereon, agreeably to the provisions of the Internal- Revenue Laws of the United States

Appraised vatus of Personal Estate

,

- - -

Total amount of receipts from all sources except rents of re

as per extract from final account hereto attached

Total amount legal dehls and expenses as per extract fi-t

account and final decree hereto attached.

Balance, clear value of Personal Estate, - - -

v*768,59L59

38,343.53

Total. 806,935.12

28,443.84

#778,49L28

James L. Flood and James H.

Follis, Trustees under the will

of R. H. Follis, deceased, who
hold the said above named

pruperty

alike, for each

following Beneliciariei

of the

, until

eby the

e- fifth

D lightei

Son

Son

D ughtei

Son

i

J

A
Dated at San, Francisco, this iSth day of fune, ,

$155698.25

155698.25

155698.26

155698.26

155698.26

6227.95

6227.95

622795

6227,95

6227.95

3.70409

3.81804

4.938945

4.588215

4.724610

I

$2306^.83

23771.52

30759.41

2857i4J
li

1

2942153
II

1

$173,016

178.338

346.039

321.4621

331.025;

TIT
The Beneficiaries elect to

accept the suggestion of

the Commission in letter

to Collector Lynch under '

date of April 20th, 1901.
'

and at the present tir

pay the legacy tax ;

annuity and to pay the

principal tax when
trust is distributed.

(2) In computing
pres,>nt worth for por-
tions of years the differ-

encebetween4 yearsand 5
years as set forth in

table is taken as 82193, and

the difference between 5
i

79032, and the se>

fractions thereof t;

and added to the res

: for

vhole years

1 the table.

: forth

the best of our knowle.

Jf. FOLLIS
L. FLOOD

nd belief, just and t

OEO. A. WRIGHT,
Dep. Coll.

1st Dist. Cal.

(Signed)
J. H. FOLLIS

J. L. FLOOD
Executors of the last ivill and testament
of Richard H. Follis, deceased.

NOTE.—PAYMENT OF TAX BEFORE DISTRIBUTION IS IMPERATIVE.



1

A

i

I

I



Union Trust Company of San Francisco et al. 139

Exhibit 5 to Amended Complaint.

Form 47, Revised January, 1900.

UNITED STATES INTERNAL REVENUE.
Claim Under Series 7, No. 14, for Remission of Taxes

Abatable Under Sec. 3220 or Sec. 3221, R. S..

or Sec. 6, Act of March 1, 1879, as Amended.

State of California,

City and County of San Francisco,—ss.

James H. Follis of the City of * San Francisco and

State and County aforesaid, being duly sworn ac-

cording to law, deposes and says that the the is one of

the Executors of the Estate of Richard H. Follis, de-

ceased, that the said executors were engaged in the

business of Capitalists; that upon the 18th day of

July, A. D. 1901, they were assessed an internal-

revenue tax of Two Thousand Thirty-four and

65/100 dollars, t upon legacy taxes on the Estate

of R. H. Follis, deceased, which assessment of the

aforesaid tax should, as this deponent verily believes,

be abated in part or in whole for the following rea-

sons, viz : On the 28th day of June, the Executors of

the Follis estate paid Hon. J. C. Lynch, the Col-

lector of the First District of California, the sum

of $1,349.48 as the revenue tax on certain legacies
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distributed to James H. Follis and James L. Flood,

as Trustees, to be held for five years, ranging from

July 24, 1905, to February 6, 1907 (all of which is

set forth in full in our return made at that time),

the amount being computed in accordance with a

letter from the Hon. Commissioner to Hon. J. C.

Lynch, under date of April 20th, 1901, in which the

Hon. Commissioner said:

'^If the Executors desire to pay the tax at pres-

^'ent on the legacies to the children, under section 29

^'of the Act of June 13, 1898, there is no objection,

u* * * j£ ^Y-^Qj ^Q jj^^ desire to pay the whole tax

^^now, the value of the annuity derived from the per-

**sonal property left in trust is subject to legacy tax,

^^ provided the amount of the beneficiary interest to

^^the legatees from the estate exceeds the sum of

** $10,000. The value of this annuity is to be deter-

^^ mined from the approved tables."

Two of the annuities computed in this way are less

than $25,000, and there are more than $25,000.

We are now infonned that the Commissioner, in-

stead of fixing the rate on the present value of the

annuity, viz., 3/4 of a cent on all loss than $25,000,

and 1 1/8 cents on the amounts over $25,000, and

less tba^i $50,000, insists upon the rate being fixed as

based on the vabio of tlir legacy itself, to wit, $155,-

608.25.
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We feel that this construction has been placed upon

it under a mistake of facts. The will and decree of

distribution based thereon provide that the bene-

ficiaries shall take the trusts at the dates mentioned

in our computation, somewhere between July 24, 1905

and February 6, 1907, and that if either of the bene-

ficiaries die during that period, that their legatees

(in case there be a will) or the distributees under

the Code (in case there be no will), shall take the

property.

It will thus be that the trustees must ultimately

pay another legacy tax upon the amounts to be re-

ceived by the beneficiaries, or their devisees or dis-

tributees hereafter, no matter what happens.

Consequently the only matter before the Depart-

ment now is the tax upon the present value of the

revenue that they receive each year under the trust,

and that amount computed as the present worth of

an annuity, is the amount that should be used as a

basis of fixing the rate.

To illustrate our position more forcibly, let us take

a hypothetical case. Suppose the deceased had left

a widow, and that the widow was the residuary dis-

tributee under the trust, and that the children were

only entitled to the income of the money up to the

date mentioned, or until the time of their death, and

that thereafter that the mother should take the prop-

erty. As the widow would not be compelled to pay
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any legacy tax at all, of course there would be no

reason for computing the tax on the basis of the ul-

timate amount to be distributed, and therefore of

necessity the beneficiaries of the annuity would pay

the fixed rate based upon the present value of the an-

nuity.

Certainly we who are now electing to segregate

our ultimate benefits from our rights as annuitants,

should not be compelled to pay a different rate, es-

pecially as we ultimately will be compelled to pay

the larger rate when the trust is divided.

And this deponent now claims that for the reasons

above stated, the said Executors are justly entitled

to have Six Hundred Eighty-four 20/00 Dollars of

the aforesaid assessment remitted, and he now asks

and demands the same.

J. H. FOLLIS.

Sworn to and subscribed before me this 6th dav of

August, A. D. 1901.

R. N. FRTCK,

Dep. Coll.

*Give Post-office address,

tif a mem])er of a firm, state tlie fact,

t State for or upon what tax was assessed.

§Tlio party making the claim, and the Deputy Col-

lector certifying to the Siime, should make oath be-

fore a Revenue Officer when possible. When a claim
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is returned for amendment of the affidavit, the

amendment should be sworn to.

N. B.—Claims for remission of assessments against

Distillers should give the number of the distillery

and the month in which the tax accrued.

The substance of Circular No. 219 should be em-

braced in every affidavit on this Form, when ap-

plicable.

Exhibit 6 to Amended Complaint,

Form 47. Revised January, 1900.

UNITED STATES INTERNAL REVENUE.

Claim Under Series 7, No. 14, For Remission of

Taxes Abatable Under Sec. 3220 or Sec. 3221,

R. S., or Sec. 6, Act of March 1, 1879, as

Amended.

State of California,

City and County of San Francisco,—^ss.

James H. FoUis, City and County of *San Fran-

cisco and State and County aforesaid, being duly

sworn according to law, deposes and says that fhe

is one of the Executors of the Estate of Richard H.

Follis, deceased; that the said executors were en-

gaged in the business of Capitalists; that upon the

11th day of October, A. D. 1901, they were assessed

an internal-revenue tax of nine thousand three hun-



144 Jolin C. Lynch vs.

dred and forty-one and 87/100 Dollars, additional

to $1349.88 originally paid and $684.20 subsequently

ordered! paid upon legacy taxes on the estate of R.

H. FoUis, deceased, which assessment of the afore-

said tax should, as this deponent verily believes, be

abated in part or in whole for the following reasons,

viz- : the reasons set forth in the memoranda attached

to the opposite page hereto and made a part hereof

and marked Exhibit ^'A."

^ And this deponent now claims that for the rea-

sons above stated, the said executors are justly en-

titled to have $9,341.87 of the aforesaid assessment

remitted and they now ask and demand the same.

J. H. FOLLIS.

§Sworn to and subscribed before me this 18th day

of October, A. D. 1901.

R. N. FRICK,

Deputy Collector.

*Give post-office address.

+If a member of a fimi, state the fact.

t State for or upon what the tax was assessed.

§The party makiiig tlie claim, and the I)e})uty Col-

lector certifying to the same, should make oath l)e-

fore a Revenue Officer when possil)]e. Wlien a claim

is ]'eturni'(l i'oi' amendment of tlu* affidavit, the

amendment should be sworn to.
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N. B.—Claims for remission of assessments

against Distillers should give the number of the dis-

tillery and the month in which the tax accrued.

The substance of Circular No. 219 should be em-

braced in every affidavit on this Form, when appli-

cable.

Exhibit ^*A.'^

The executors of the estate of Richard H. FoUis

have fully and fairly complied with all the require-

ments of this Department with reference to payment

of Inheritance tax.

In that behalf deponent shows that in reply to a

letter written the Department by the attorneys for

the executors of the estate, the Commissioner, under

date of April 20th, 1901, instructed J. C. Lynch, Esq.,

Collector of the First District of California, as fol-

lows :

^^If the executors desire to pay the tax at the pres-

*'ent time on the legacies to the children under Sec-

^^tion 29 of the act of June 13, 1898, there is no ob-

* Ejection. Please advise the attorneys, Messrs. Hel-

^4er & Powers. If they do not desire to pay the

*^ whole tax now, the value of the annuity derived

^^from the personal property left in trust is subject

^^to legacy tax, provided the amount of the bene-

'^ficiary interest to the legatees from the estate ex-

''ceeds the sum of Ten Thousand Dollars. The
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'^ value of this annuity is to be detennined by the ap-

*^ proved tables. The tax of the principal of the

** trust fund will then be required to be paid at the

*'time of distribution."

Relying upon this, the executors of the estate

caused the estate to be distributed to themselves as

trustees for the purposes named in the will ; that is

to say, so that the income thereof should be paid to

the children for certain limited periods and the prin-

cipal thereof should be paid to the heirs after the

expiration of certain fixed periods of time, ranging

from four years and one month to five years and

four months, the provisions of said trust being such

that the trustees were in no event to pennit the prin-

cipal of said trust to leave their hands until the time

mentioned.

On the distribution of said estate to said trustees,

the said executors elected to accept the suggestion

of the Commissioner in his letter dated April 20th,

1901, hereinbefore referred to, viz., to pay the legacy

tax as an annuity, and agreed to pay the princi])al

tax when the trust was distributed, that is to say,

wlien tlie same should vest, ])eing in five separate

payments, ranging from July 24th, 1905, to October

30th, 1906.

Sulysecjuent to that time the executoi^s were notified

that the Department I'liled that tlie rate to be charged
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upon the annuity should be based upon the amount of

the principal sum to be ultimately distributed, in-

stead of the amount of the annuity.

Upon this ruling the executors, on the 6th day of

August, 1901, applied to have the tax abated by the

sum of Six Hundred and Eighty-four and 20/00 Dol-

lars ($684.20), being the difference caused by the

change of rate, and the Department, on October 11th,

1901, notified the executors that they refused to abate

the amount, and on October 16th, 1901, the executors

paid the said amount of Six Hundred and Eighty-

four and 20/100 Dollars ($684.20) to Collector

Lynch.

Thereupon the executors were notified that an ad-

dition'al amount of Nine Thousand Three Hundred

and Forty-one and 87/100 Dollars ($9,341.87) was

by the Department held to be due because of the

reasoning set forth in the Treasury decisions num-

bers 383 and 388.

The facts in FoUis case, however, are entirely dif-

ferent from those covered bv the decisions named.

In decision 383, the children took life interests

only, and in case the Department did not collect dur-

ing the lifetime of the persons entitled to the life in-

terest, there would be no estate out of which the De-

partment could obtain the tax. Here, however, the

trustees hold the estate for a certain fixed time.
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whether the present beneficiaries enjoy the annuities

or not, and at the end of that certain fixed time the

estate is distributed by the trustees to certain named

parties or their successors, and before the trustees

distribute the estate at that time, they must, for

their own protection, pay the legacy tax. The ne-

cessity for the ruling in 383 is not present in this case.

In decision 383, the Department held that where

property was left in trust so that the income should

be paid to ^^A" for her life or until she re-married,

with the remainder to three children, '^B," ^^C,"

and **D" for their lives, thereafter to revert to other

parties in fee, that the present worth of the re-

versionary interests in the life estates were taxable

where those interests were vested.

In the Follis estate, the interests are not vested.

The trustees are now holding the estate, and as a

matter of fact the trustees may never distribute the

estate to the beneficiaries now living.

The Civil Code of California, Section 694, defines

a vested interest as follows

:

*^A future interest is vested wlien there is a per-

*\son in being who would liavc a right, defeasible or

** indefeasible, to the iimnediatc possession of the

**])roperty u])()n tlie ceasing of the intermediate or

** precedent interest."

In this case lliei-e is no intermediate or precedent

interset to cease, whereas in decision 383, if thc^ widow
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of the testator's son died or re-married, the inter-

est would have vested.

In other words, in decision 383 there was a pos-

sibilitv of the intermediate interest comin^^ to an end.

In this case there is no such possibility.

The legal title stands in the trustees in any event

until July 24th, 1905, and the trustees will then, but

not till then, be compelled to distribute one-fifth of

the estate to one of the children, in case he be living,

or to his successors in interest in case he be dead;

another undivided one-fifth will thereafter be dis-

tributed in a similar manner on September Gth, 1905

;

another on February Gth, 1907, another on August

27th, 1906; and another on October 30th, 1906.

If the Department should not identify the present

case from decision 383, it might result in preventing

the beneficiaries from enjoying any estate whatso-

ever.

We think the present case is covered by the excejD-

tion in the last paragraph of decision 383

:

'

' The other life interests in this estate are not now

*' taxable unless the Executor elects to pay the legacy

*^tax now, because it is now known what the issue

^^of the life tenants will be."

For instance, take James H. FoUis. At present he

is entitled to the income on $155,698.25. The income

is all which is vested in him. If he dies prior to Sep-

tember 6th, 1905, the said $155,698.25 not onlv is not
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vested in him, but never will have been vested in him

at all. He is therefore clearly within the ruling last

hereinabove quoted.

In the last paragraph of decision 383 the Commis-

sioner says

:

*^In the event that the executor elects to pay the

*'tax on the present worth of reversions in life estates

^Svhere the remainders are not vested, thereby re-

*^ leasing the estate from responsibility and liability

''for legacy tax for all time, the living issue of the

''life tenant will be the basis for determining the tax

"where the remainder goes to the issue of the life

"tenant."

It is very evident, therefore, that the l)asis of de-

cision 383 is that there exist one of two sets of facts,

viz., (1) either that the remainder shall be vested,

which is not the fact in this case, or (2) that the ex-

ecutors shall desire to pay the entire legacy tax for all

time, which is not the fact in this case, because to do

so would ])c to woi-k a ]>ossible great liardslii]^ on the

present owners of the income.

So far as the facts in this case as com})arcd with

T. D. 383 and 388 are concerned, there is no necessity

for this Depai'tment revoking its ruling already' made

herein.
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There is no question of depreciation or losses after

death as referred to in decision 388.

Every principle announced in both decisions may

be adhered to by the Department without being com-

pelled to do us the wrong of withdrawing its decision

given in this case on April 20th, 1901, at this late

day, after we have complied with it and cannot re-

gain our former position.

Moreover, had this Department not made the rul-

ing of April 20th, 1901, upon this particular case,

as.shown bv the letter to Collector Lvnch under that

date, or had the heirs understood at that time that

the Department would construe the distribution to

the executors as trustees, as a vesting of the estate,

notwithstanding that in truth and in fact it might

never vest in them at all, the distribution of the estate

w.ould have been withheld.

We are placed in this uncomfortable position be-

cause of reliance upon instructions from the Depart-

ment in this identical matter.

It certainly would be unfair for the Department

now to force pa}Tiient of the tax on the principal

amount from the persons w^ho have nothing but a

hope to live long enough to become beneficiaries. In

reality the children are only enjoying the benefits of



152 John C, Ljjncli vs.

the annual income, and have no rights in the prin-

cipal vested in them.

They followed the instructions of the Department

in a decision in this particular case, and permitted a

distribution to be made from James FoUis and James

Flood as Executors to James Follis and James Flood

as Trustees. The distribution accomplished nothing

for the heirs, it merely changed the name of the par-

ties holding the principal from ^'Executors" to

'^Trustees."

No rights became vested thereby, and no additional

privileges were gained. We respectfully request

that we be not compelled to pay a tax on something

we may never own, but to leave its payment until it

is vested in some person who will undoubtedly be very

glad to pay a tax on what he will then own as dis-

tributee, which tax the present trustees, who are

amply responsible persons, will insist upon being

paid at the time of the distribution to the beneficiar-

ies, in order to save themselves from liability there-

for, and consequently the Government will never at

any time be at any risk of losing its payment.
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Exhibit 7 to Amended Complaint.

Form 46.—Revised April, 1901.

Claim Under Series 7, No. 14, Revised, and Series 7,

No. 27, Supplement No. 1, For Taxes Improp-

erly Paid, or Refundable Under Remedial Stat-

utes and for Amounts Paid for Stamps Used in

Error or Excess.

U. S. INTERNAL REVENUE.

State of California,

City and County of San Francisco,—ss.

James H. FoUis of the *City of San Francisco

and State and County aforesaid, being duly sworn

according to law, deposes and says that the is one

of the Trustees founded under the will of Richard H.

FoUis, deceased, and prior to the decree of distribu-

tion to the Trustees was one of the executors of the

estate of Richard H. Follis, deceased. That thev

were engaged in the business of Capitalists; that

upon the 11th day of October, A. D. 1901, they were

assessed an internal revenue tax of Nine thousand

three hundred forty-one and 87/100 dollars, t which

amount they afterwards, on the 18th day of October,

A. D. 1901, paid to Hon. John C. Lynch, Esq., Col-

lector of Internal Revenue for the First District of

California, and which amount, as this deponent ver-
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ily believes, should be refunded for the following rea-

sons, viz.: and prior to that time and on the 15th

day of June, 1901, the said Executors had paid said

John C. Lynch the sum of $1349.48 as Eevenue Taxes

on certain legacies distributed to James H. Follis and

James L. Flood as Trustees, to be held by them for

five years and also on the 6th day of August, 1901,

had paid to said Hon. John 0. Lynch the further sum

of $684.20 because of increase in the rate charged

thus making in all a total siun of $2,033.68 paid by

the Executors on said legacies, grand total $11,375.55

paid by the Executors and the Trustees on contin-

gent interests which have not yet vested and which

amount, as this deponent verily believes, should be

refunded for the reasons set forth in the memoran-

dum hereto attached and made a part hereof and

marked Exhibit ''A."

And this deponent now clauns that, by reason of

the pa}Tiient of the said sum of Eleven Thousand

three hundred seventy-five and 55/100 dolhirs, they

are justly entitled to have the sum of Eleven tliou-

sand throe lumdred seventy-five and 55/100 dollars

refunded, and they now ask and demand the same or

such greater amount as the Conmiissioner of Internal

Revenue may find to liave been ei-i-oiieously ])aid, or

to be refunda1)le under remedial statutes. And tliis

deponent further makes oatli that he has not hereto-
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fore presented any claim for the refunding of the

above amount or any part thereof.§

J. H. FOLLIS.

Sworn to and subscribed before me, this 23 day of

July, A. D. 1902.

GEO. A. WRIGHT,
Dep. Collector.

*Give post-office address.

flf a member of a firm, state the fact.

t State for or upon what the tax assessed or the

stamps affixed.

§If a claim has been presented before, state the

fact in lieu of this.

Exhibit **A.'^

The executors of the estate of Richard H. FoUis

have fully and fairly complied with all the require-

ments of this Department with reference to pa^Tnent

of Inheritance tax, paying all under protest.

In that behalf deponent shows that in reply to a

letter written the Department by the attorney for the

executors of the estate, the Commissioner, under date

of April 20th, 1901, instructed Hon. J. C. Lynch,

Collector of the First District of California, as fol-

lows:

'

' If the executors desire to pay the tax at the pres-

ent time on the legacies to the children under Sec-

tion 29 of the Act of June 13, 1898, there is no ob-
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jection. Please advise the attorneys Messrs. Heller

& Powers. If they do not desire to pay the whole

tax now, the value of the annuity derived from the

personal property left in trust is subject to legacy

tax, provided the amount of the beneficiary interest

to the legatees from the estate exceeds the sum of Ten

Thousand Dollars. The value of this annuity is to

be determined by the approved tables. The tax of

the principal of the trust fund will then be required

to be paid at the time of distribution."

Rehdng upon this, the executors of the estate

caused the estate to be distributed to themselves as

trustees for the purposes named in the will ; that is

to say, so that the income thereof shoTild be paid to

the children for certain limited periods and the prin-

cipal thereof should be paid to the heirs after the

expiration of certain fixed periods of time, ranging

from four years and one month to five years and four

months, the provisions of said trust being such that

the trustees were in no event to permit the principal

of said trust to leave their hands until the time men-

tioned.

On tlie distribution of said estate to said trustees,

the said executors elected to accept the suggestion of

the Conmiissioner in his letter dated April 20th, 1901,

hereinbefore referred to, viz: to ])ay the h'gacy tax as

an annuity, and agi-eed to ])ay the i)rin('i[)al tax when

the trust was distribnted, that is to say, when the
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same should vest, being in five separate payments,

ranging from July 24th, 1905, to October 30th, 1906.

Subsequent to that time, the executors were notified

that the Department ruled that the rate to be charged

upon the annuity should be based upon the amount of

the principal sum to be ultimately distributed, instead

of the amount of the annuity.

Upon this ruling the executors, on the 6th day of

August, 1901, applied to have the tax abated by the

sum of Six Hundred and Eighty-four and 20/100

Dollars ($684.20), being the difference caused by the

change of rate, and the Department, on October 11th,

1901, notified the executors that they refused to abate

the amount, and on October 16th, 1901, the executors

paid the said amount of Six Hundred and Eighty-

four and 20/100 Dollars ($684.20) to Collector

Lynch.

Thereupon the executors were notified that an addi-

tional amount of Nine Thousand Three Hundred and

Forty-one and 87/100 Dollars (9,341.87) was by the

Department held to be due because of the reasoning

set forth in the Treasury decisions numbers 383 and

388.

It will be observed that the only amount of the leg-

acy which was vested in each of the children prior to

July 1st, 1902, was the income of $155,698.25, which

has accrued since the decree of distribution of the

estate, that is to say, since the 12th day of July, 1901,
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the legacy vested was less than $10,000, and conse-

quently none of the vested interest was subject to

Revenue Taxes, because it was less than $10,000, and

they are justly entitled to have the sum of $11,375.55

refunded by the act of Congress entitled, '^An Act to

provide for refunding taxes paid upon legacies and

bequests for uses of a religious, charitable, or edu-

cational character, for the encouragement of art, and

so forth, passed, June 27th, 1902, wherein it is pro-

vided that all taxes paid on contingent interest which

have not vested prior to July 1st, 1902, shall be re-

funded, and as none of the $11,375.55 was paid upon

any interest which vested prior to July 1st, 1902, on

which there was a proper tax the whole thereof should

be refunded.

Due service of the foregoing amended complaint

and receipt of a copy thereof are hereby admitted this

9th dav of Januarv, 1904.

MARSHALL B. WOODWORTH,
Attorneys for Defendant.

[Endorsed] : No. 13,339. In the Circuit Court of

the United States, Ninth Circuit, Nortliorn District

of California. Union Trust Company of San Fran-

cisco (a Corporation), et al. vs. John C. Lynch, Col-

lector, etc. Amended Comphiint. Filed Jan. 9, 1904.

Southard Ilolfman, Clerk. By W. B. Beaizley, Dep-

uty Clerk. Heller & Powers, Attorneys and Counsel-

ors at Law, Nevada Block, San Francisco, Cal.
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In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of California,

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H.

FOLLIS, as Trustees Under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD

H. FOLLIS, Jr., LILLIAN MARY ORIFFIN

and CLARENCE G. FOLLIS, Beneficiaries

Under the Trust Created by the Last Will of

RICHARD H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Demurrer to Amended Complaint.

Now comes the defendant above named, by Mar-

shall B. Woodworth, United States Attorney for the

Northern District of California, and demurs to the

amended complaint of plaintiffs herein, on the ground
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that said amended complaint does not state facts

sufficient to constitute a cause of action.

Wherefore, defendant prays judgment dismissing

the amended complaint herein.

MARSHALL B. WOODWORTH,
L'nited States Attorney,

Counsel for Defendant.

Certificate of Counsel.

I, Marshall B. Woodworth, L'^nited States Attor-

ney for the Northern District of California, counsel

tor defendant in the above-entitled action, do hereby

certify that, in my opinion, the foregoing demurrer

of said defendant to the amended complaint herein,

is well founded in point of law.

MARSHALL B. WOODWORTH,
United States Attorney,

Counsel for Defendant.

Sendee of copy of the within demurrer to amended

complaint admitted this 13th day of February, A. D.

1904.

HELLER & POWERS,
Attorneys for Plaintiffs.

[Endorsed] : No. 13,339. In the Circuit Court of

the United States, for the Northern Dist. of Califor-

nia. Union Trust Com])any et al, Plaiiitiffs, vs.

John C. Lynch, Collector, etc., Defendant. Demur-

rer to Amended (\)ttnplaint. Fihul February 13,

J904. Southard Hoffman, (lerk. l]y W. B. Beaiz-
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ley, Deputy Clerk. Marshall B. Woodworth, United

States Attorney, for Defendant.

In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of California,

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H.

FOLLIS, as Trustees Under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILLIAN MARY GRIFFIN

and CLARENCE G. FOLLIS, Beneficiaries

Under the Trust Created by the Last Will of

RICHARD H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Second Amended Complaint.

Plaintiffs by leave of Court first had and obtained,

file this their second amended complaint herein and

complain of the defendant, and for cause of action

allege

:
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I.

That at all the times herein mentioned plaintiff,

Union Trust Company of San Francisco, was and

now is a corporation organized and existing under

the laws of the State of California, with its principal

place of business in the City and County of San

Francisco.

Tliat at all the times herein mentioned James H.

Follis and Union Trust Company of San Francisco

were, except as herein mentioned, and they now are,

the trustees under the trust declared by the Last

AVill and Testament of Richard H. Follis, deceased,

as hereinafter more particularly appears.

That at all the times hereinafter mentioned the

said plaintiffs, JVIargaret De Vecchi, James H. Fol-

lis, Eichard H. Follis, Jr., Lillian Mary Griffin and

Clarence G. Follis, were and they now are, the bene-

liciaries under the trust de^'lared by the last will

and testament of Richard H. Follis, deceased;

Tliat at all the times herein mentioned the de-

fendant, John C. Lynch, was and now is tlie Col-

lector of United States Internal Revenue of the First

District of California.

IT.

That one, Richard H. Follis, died in the City and

County of San Francisco, State of Califoi-nia, on or

fibont tlio 31st day of May, 1900, ]>eing a r(\si(lont

thereof at the time of his death and leaving property
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therein, and leaving a last will and testament a copy

of the trust clause of which is attached hereto and

marked ''Exhibit 1," and made a part hereof; that

proceedings were had and taken in accordance with

the laws of the State of California for the probate of

taid last will and testament in the Superior Court of

the City and County of San Francisco, State of Cali-

fornia, which proceedings were and are numbered

23,359, and entitled ''In the matter of the estate of

Richard *H. FoUis, deceased," and that in said pro-

ceedings, on or about June 28, 1900, after the filing

of the last will and testament of said decedent, the

said Superior Court duly gave and made an order

admitting said last will and testament to probate, and

appointing one, James L. Flood, and the plaintiff,

James H. FoUis, executors thereof, who immediately

thereafter qualified and continued to act as executors

until the close of the administration of said estate.

III.

That after proceedings regularly had and taken

in said probate proceedings by an order of said Su-

perior Court duly given and made on the 16th da.y of

November, 1900, a portion of the property of said

estate was, by the decree of partial distribution, dis-

tributed unto James L. Flood and James H. Follis,

as trustees under the trust declared by said last will

and testament. That after proceedings regularly
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had and taken in said probate proceedings, by an

order of said Superior Court duly given and made on

the 26th day of June, 1901, the balance of the prop-

erty of said estate was, by decree of final distribu-

tion, distributed unto James L. Flood and James H.

FoUis, as trustees under the trust declared by said

last will and testament, a copy of the portion thereof

referring to the portions distributed to the trustees

of said beneficiaries, is hereunto attached and marked

^'Exhibit 2" and made a part hereof. That all prop-

erty distributed to said trustees under both the par-

tial decree of distribution and the final decree of dis-

tribution was, from the date of distribution to the

time of commencement of this action, held by said

trustees.

lY.

That just prior to said final distribution, the said

executors filed, as prescribed by hnv, with the said

defendant on form num])er 419, as revised iMarcli

24, 1899, a sche(hile and return under Sections 29 and

30 of the Act of Congress of June 13, 1898, showing

the taxes assessed against tlie legacies and disti-il)ut-

ive shares un(h*r tlie hist will and testament of said

decedent, and under the decrees of distribution given

and made in said jM'obati* jn'oceedings, which retnrn

showed the tax against tlie al)ove named loeneficiaries

in the amounts following respectively: Margaret De
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Vecchi, $173,016; James H. Follis, $178,338; Richard

H. FoUis, Jr., $346,039; Lillian Mary Griffin, $321.-

462 ; Clarence G. FoUis, $331,025, making a total of

$1,349.88, which said total amount was by the said

executors paid to defendant on behalf of the bene-

ficiaries above named ; that said return is now on file

in the office of the Collector of United States Internal

Revenue for the First District of California, and is

hereby referred to and made a part hereof, and a

copy of same is hereto attached and marked ^^ Ex-

hibit 3."

That thereafter, an on or about the 29th day of

June, 1901, the decree of said Superior Court was

duly given and made discharging the said executors.

V.

That thereafter, on or about the 12th day of July,

1901, the said James L. Flood, resigned as one of said

trustees, and thereafter and after proceedings duly

and regularly had, and taken in the Superior Court

of the City and County of San Francisco, State of

California, in an action entitled, ''In the Matter of

the Resignation of James L. Flood, as Trustee, etc.,''

No. 77,175, the last-named court, on or about the

12th day of Jul}^ 1901, by a decree and judgment

duly given and made, accepted the said resignation of

James L. Flood, and appointed plaintiff. Union Trust

Company of San Francisco, his successor, and that

said corporation then became, ever since has been,



166 John C. Lynch vs,

and now is the joint and co-trustee with the said

James H. FoUis, of the trust created under the last

will and testament of Richard H. Follis, deceased,

and under the decree of final distribution hereinabove

referred to; and the whole of said residuary estate

was actually received by said trustees and the same

is now in their possession.

VI.

That subsequent thereto, certain other and further

moneys were paid to defendant by said trustees as

revenue taxes in the sum of $10,026.07, but the same

are not made a paii: of this amended complaint and

are only referred to because they formed a part of

the demand for refund of taxes hereinafter referred

to. That all the taxes aforesaid, which had been col-

lected by defendant, were collected upon the contin-

gent beneficial interest of Margaret De Vecchi, James

H. Follis, Richard H. Follis, Jr., Lillian Mary Grif-

fin, and Clarence G. Follis, none of wliich interests

had become vested prior to July 1, 1902, and none of

whicli interests have, since said decree of distribution

or since tlie deatli of liiclmrd TI. Follis, as af(U'esaid,

])ecome vested, and none of wliicli interests have at

any time become vested in jmssession or enjoyment

and llic income, reveiuie and j)roiit of none ot* which

interests amounted to the sum of $10,000 ])i'ior to

July 1, 1902, and plaintiffs alh^ge that the income,

revenue and prolit of each of said contingent beneti-
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cial interests, which were actually received by each

of said beneficiaries prior to July 1, 1902, did not ex-

ceed the sum of $8,000.

That these plaintiffs on or about the 23d day of

July, 1902, made application to said Commissioner

under the rules and regulations prescribed by him,

for a refund of all of said taxes so paid as aforesaid

claiming that the said sum of $11,375.95 had been

paid on contingent interests, which had not yet vested

and which should be refunded for the reason set forth

in the said claim, which are therein and herein set

forth, a copy of which said claim is on file in the of-

fice of the Collector of United States Internal Rev-

enue, First District of California, reference to which

is hereby made, and which is made a part hereof, and

a copy of the same is hereto attached and made a part

hereof and marked ^^ Exhibit 4."

VII.

That said Commissioner and said defndant refused

and still refuse to refund the $1,349.88 hereinbefore

referred to, or any part thereof, and the whole and

every part thereof is unpaid and the same con-

stitutes a part of said demand for refund.

VIII.

That the amount received by the said beneficiaries

and each of them prior to July 1, 1902, w^as and is

less than the sum of ten thousand dollars ; that is to
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sav, each of said children has received and had vested

in them from said estate and trust, prior to July 1,

1902, the following approximate smns : Margaret De

Vecchi, $8,000.00; James H. FoUis, $8,000.00; Eich-

ard H. Follis, Jr., $8,000.00; Lillian Mary Griffin,

$8,000.00, and Clarence G. Follis, $8,000.00.

Wherefore, plaintiffs pray judgment against said

defendant for the sum of $1,319.88, together with in-

terest thereon at the rate of seven per cent per an-

num from date of payment and for costs of suit here-

in.

HELLER & POWERS,
Attorneys for Plaintiff.

Exhibit 1 to Second Amended Complaint.

(Fourth Clause of Will.)

Fourth: All the rest, residue and remainder of

my estate, real and personal, wlierever situate and of

whatever name or nature the same may be, I hereby

give, devise and bequeath to my friend James L.

Flood, and my son Frederick F. Follis, in trust, nev-

ertheless to i-eceivc the rents, issues and protits of the

same to and foi- tlie use and benefit of my children,

namely, Margaret E. Follis, now wife of Dr. de

Vofchi, Frederick E. Follis, James II. Follis, Rich-

ard M. Follis, Junioi*, Maiy Lilly Follis and George

Clarence Follis.
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1. My said trustees are hereby empowered to

make all such alterations or repairs upon any of my
said property as they may from time to time think

proper.

2. To insure the same, or such part or portion of

the same as they may think proper against loss by fire

in such sum and with such companies as they may

think proper.

3. To lease said property, or any part or portion

thereof upon such terms and conditions and for such

time as they may think proper, provided, however,

that they shall make no lease thereof or any part of

the same w^hich shall endure longer than the con-

tinuance of this trust.

4. In case of the loss or destruction by fire, or

otherwise of any of the buildings or improvements

upon any of my said property to rebuild and recon-

struct the same in such manner, style and dimensions

as they shall see fit, and pay therefor out of said rents,

issues and profits, provided, however, that if the same

cannot be practicably and conveniently paid for out

of said rents, issues, and profits, they may borrow

such amount of money upon such terms and for such

length of time as they shall deem necessary, to pay

the cost and expense of such rebuilding and recon-

struction, and secure payment thereof by mortgage

upon the premises upon which such rebuilding and

reconstruction shall be made, with the covenants and
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conditions usually made in such mortgages. The cost

of such rebuilding and reconstruction shall primarily

be paid out of any insurance moneys there may have

been collected by said Trustees, arising out of the

loss or destruction of the improvements so rebuilt or

reconstructed, next out of said rents, issues and

profits, and lastly out of the moneys raised upon

mortgage as hereby authorized.

In borrowing money, the executing mortgage there-

for, as aforesaid, said Trustees shall borrow the sum

for such length of time, so that the money borrowed,

with the accruing interest thereon, may be paid out

of said rents, issues and profits consistently with the

maintenance and support of my said children, but

in such case the judgment of my said trustees shall

be conclusive as to the amount that shall be allowed

to them for their maintenance and support, while

the moneys raised, with accruing interest thereon,

secured by mortgage aforesaid, are being paid, and

only after full payment thereof, will said trustees be

obliged to pay all of said net rents, issues and profit,

to my children, as herein and liereby otherwise di-

rected.

Exhibit 2 to Second Amended Complaint.

(Sixth Finding of Decree of Distril)uti()n.)

Tliat ])e]uliiig tlio adininistratioii oT said estate,

and on the Kith day of November, 11)00, after notice

having been duly fik'd therein, this Court duly gave,
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made, and entered, a decree of partial distrubution

of a portion of the estate of said deceased, which said

partial decree of distribution is now of record in the

records of this Court, in Book 266, Page 487, and is

hereby referred to and made a part hereof, and there-

after, and in accordance with said order, and after

bonds having been duly filed in accordance with said

order and decree, the same were duly distributed to

the distributees therein named, the property thus dis-

tributed being the specific de^i.se to Lillian Mary Grif-

fin, nee FoUis, and a portion of the property to James

L. Flood and James H. Follis, as trustees under the

trust declared bv said last will and testament, that is

to say ; said Lillian Mary Griffin, nee Follis, received

the said specific devise set forth in said Avill in accord-

ance with said Decree of partial distribution, and

said trustees have received fix)m said Executors the

following property :

—

(a) Two hundred and thirty $1,000 First Mort-

gage Six Per Cent bonds of the Southern Pacific

Railroad Company of Arizona

;

(b) The sum of Eleven thousand Dollars ($11,000)

mentioned in said decree of partial distribution, and

which said executors were directed to distribute in

equal shares unto James H. Follis, Eichard H.

Follis, Lillian Mary Griffin, nee Follis, and Clarence

George Follis;
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(c) That on the 6th day of Jime, 1901, said Trus-

tees did receive from the executors of the last will

and testament of said Eichard H. Follis, deceased,

the sum of Nine thousand two hundred and twenty

dollars ($9,220.00) in accordance with said decree

of partial distribution;

(d) That on the 6th day of June, 1901, said trus-

tees did receive from the executors of the last will

and testament of said Eichard H. FoUis, deceased,

the sum of One Hundred and forty-seven and 50/100

Dollars (117.50) in accordance with said decree of

partial distribution.

(Sixth Clause of Decree of Distribution.)

That the Executors of said Estate retain moneys

sufficient to pay the taxes which are now a lien upon

the said property, but not yet payable, and moneys

enough to pay the War Eevenue Tax in the amount

which shall be fixed by the United States War
Eevenue Department on any and all sums distributed

hereunder, and that all the rest, residue and remain-

der of the property of and estate, I'eal, personal and

mixed, and any other property belonging to said

estate uot now known or discovered, which may W
hereafter discovered, and come to the possession of

said l^]xecutors, or either of them, or to any othei*

person for said estate, or wliich is lierein im])erfectly

described, be, and is hereby distri])ute(l as follows:

All thereof to James L. Flood and James II. Follis,
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as trustees under the trust declared by the said last

will and testament of said deceased, to receive the

rents, issues, income and profits of the same, and of

all and any other property into which the same may

be converted, or for which the same, or the proceeds

of the same may be exchanged, to and for the use

and benefit of Margaret E. De Vecchi, wife of Paola

De Vecchi, James H. Follis, Richard H. FoUis, Lil-

lian Mary Griffin, nee Follis, and Clarence George

Follis, with full power and authority to the said

Trustees, in their discretion, at any and all times,

to sell all or any part of the said property, and to

reinvest the proceeds thereof, or of any part thereof,

in any other property, real or personal, and the same

to again sell, exchange, convey, invest and reinvest

in the same manner, at all times, and as often as

they may deem necessary, and for the best interests

of the said beneficiaries, with full power and author-

ity to make all such alterations or repairs upon any

real property into which the said personal property

may be converted, or in which the same may be in-

vested or reinvested, as they may from time to time

think proper, and also with full power to insure the

same, or any part or portion of the same as they

may think proper, in such sums, and with such com-

panies as they may think proper, and with further

authority to lease the same, or any part or portion

thereof, upon such terms and conditions, and for such
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time as tliey may think proper, provided, however,

that said trustees shall make no lease thereof, or any

part of the same which shall endure longer than the

continuation of the tinist; and also with full power

and authority in case of the loss or destruction by

fire, or otherwise, of any of the buildings or improve-

ments upon any of said property, to rebuild and re-

eonstiiict the same in such manner, style and dimen-

sions as they shall see fit, and pay therefor out of

said rents, issues and profits, provided, however, that

if the same cannot be practicably paid for out of

said rents, issues and profits, they may borrow such

amount of money upon such temis, and for such

length of time as they shall deem necessary to pay

the costs and expenses of such rebuilding and re-

construction, and secure pa}^nent thereof by mort-

gage upon the premises upon which such rebuilding

or reconstruction shall be made, with the covenants

and conditions usually made in such mortgages. The

cost of such rebuilding and reconstruction shall be

primarily paid out of any insurance moneys that may

have been collected bv said trustees, arisintij out of

the loss or destruction of the improvements so re-

built or reconstructed, next out of said rents, issues

and profits, and lastly out of the moneys raised upon

moilgages. In borrowing money, and executing

mortgage therefor as aforesaid, such trustees shall

borrow the same for such lengths of time so that the
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money borrowed, with the accruing interest thereon,

may be paid out of said rents, issues and profits, con-

sistently with the maintenance and support of said

testator's children, but in such case the judgment

of said trustees shall be conclusive as to the amount

that shall be allowed to said children for their main-

tenance and support, while the moneys raised, with

accruing interest thereon, secured by mortgage afore-

said, are being paid and only after full payment

thereof will said trustees be obliged to pay all of

said net rents, issues and profits to said children, as

herein and hereby otherwise directed ; and with fur-

ther authority to pay and discharge all taxes, assess-

ments and charges that may accrue against or be

levied upon, or become a charge upon any or all

property of said estate, whether State, County, Fed-

eral, or Municipal, of whatever name or nature the

same may be, and their payment of any of same shall

be deemed conclusive evidence of the legality thereof,

and of their having rightfully paid the same in any

settlement of the said estate, or wherever the same

may come in question, and upon further trust to pay

the net income of rents, issues and profits of the said

property, or of any property into which the same

may be converted, or in which the same may be in-

vested or reinvested, as aforesaid, quarterly, upon

the first day of each and every quarter of the year,

equally, share and share alike, to the said Margaret
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E. De Vecchi, James H. .Pollis, Richard H. Follis,

Lillian Mary Griffin, nee FoUis, and Clarence George

Follis, up to and until sucli time as they shall re-

spectively attain the ages following: To Margaret E.

De A^ecchi until she shall attain the age of thirty-

nine years, to wit on July 21, 1905; to James H.

Follis, until he shall have obtained the age of thirty-

three years, to wit on September 6th, 1905; to Rich-

ard H. Follis, until he shall attain the age of thirty-

one years, to wit on February 6th, 1907; to Lillian

Mary Griffin, nee Follis, until she shall attain the

age of twenty-nine years, to wit, on August 28th,

1906; to Clarence George Follis, until he shall attain

the age of twenty-seven years, to wit, on October 30th,

1906; and as each one of said beneficiaries of said

trust shall respectivelv attain their several and re-

spective ages as hereinbefore last expressed, the said

trustees shall witliin thirty days tlioreafter, or as

early as practicable, cause an ai)praisement to be

made of all the ])roperty then remaining in trust.

8uch ai)])raisement shall be made by three impartial

ai)praisers selected in tlie manner following, that is

to say: Said trustees shall select one of said a])])rais-

ers, and two otiier impartial a])])raisers shall be

selected by all of said henciiciaries to whom distribu-

tion of his or her share shall not have been already

made as herein ])i"()vi(lc(l, who shall then be accessible

and ready in said City and County of San Francisco
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to make such selection, and the said three appraisers

so selected shall make an appraisement of all prop-

erty then remaining in trust, the judgment of a

majority of said appraisers to be conclusive in case

they do not all agree on such appraisement. There-

upon said trustees shall divide the amount of such

appraisement into such number of aliquot parts as

shall correspond to the number of such beneficiaries

to whom distribution shall remain to be made. Upon

ascertaining the amount of such aliquot parts, such

trustees shall convey to the beneficiaries attaining

the age hereinbefore expressed, his or her aliquot

part according to the valuation stated in such ap-

praisement, in severalt}^ and in specie so far as the

same may be practicable. If, in making such di-

vision, the property in specie shall prove to be less

than the amount of the aliquot share of the benefi-

ciary entitled to distribution, said trustees shall

make the same equal to such amount by payment in

money of the amount of the difference. If, how-

ever, such property shall prove to be in value in

excess of the amount of the aliquot part of such

beneficiary, then, and in such case, said beneficiary

shall pay the amount of the difference to said trustee

to constitute a part of the property to be held in

trust by them as aforesaid. If the beneficiary so

entitled to distribution differ with said trustees in

respect to the selection of the property to be set
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aside to him or her, then, and in that case, the ques-

tion in difference shall be referred to the Presidin£>-

Judge of the Superior Court of the City and County

of San Francisco for the time being, and his award

thereupon shall be binding and conclusive as to such

selection. The expenses attendant upon such ap-

praisements, including the expenses of conveyance

by said trustees as aforesaid, shall constitute part

of the expense of the administration of said trust,

and be payable out of any of the moneys of the

aforesaid rents, issues and profits. When the young-

est beneficiary to whom distribution is to be made,

to wit, Clarence George Follis, shall attain his age

as hereinbefore expressed, said trustees shall, with-

out appraisement, convey the residue of the prop-

erty remaining in trust, to him. In case of the death

of any of said beneficiaries, before attaining the age

at which distribution is to be made, as hereinbefore

provided, then, and in that case, the share of such

child dying in case of his intestacy as prescril)ed

and provided for by the law of descents and distribu-

tion of tlie State of California, and in case of his

testacy, as j)rescribed and directed in and by his

last will and testament, and the amount of his share

shall be ascertained in tlie manner hereinbefore ])ro-

vided, exce])t that the* same shall be ascertained as

of tlie day of liis death instead of the day of his

attaining liis oi- lier age as liereinbefore ])rovided,
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and upon such ascertainment, said trustees shall con-

vey such share to the beneficiaries entitled thereto

by will or by descent as hereinbefore directed.

Exhibit 3 to Second Amended Complaint.

ANALYSIS OF NET RECEIPTS AND DIS-

BURSEMENTS TO BE USED IN OBTAIN-

ING CLEAR VALUE OF PERSONAL ES-

TATE.

Total net receipts as shown

by the final account $953,349.94

Amount thereof included in

inventory $906,106.59

Amount thereof from rents

of real property 8,900.00

Total amount from inven-

tory and real estate 915,006.59

Balance being total amount

of receipts from all

sources, except rents of

real estate $ 38,343.35

DISBURSEMENTS.

Gross disbursements as per

final account $341,358.76

Amount thereof included

in partial distribution. . .$276,867.50
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Amount thereof expended

in re-investment $21,185.00

Amount thereof expended in

re-investment 32,842.50

Total thereof in partial dis-

tribution and re-invest-

ment $330,895.00

Balance being net expenses

of estate 10,463.76

EXPENSES UNDER DECREE.

Attorneys' fees $ 5,000.00

Executors' Commissions.... 11,353.49

Final expenses 25.00

Taxes for 1902, estimated as

in 1901 1,561.59

Total, from final decree and

taxes $17,980.08

Total expenses to close es-

tate $28,443.84
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6227.95

6227.95

6227.95

6227.95

4 i",

4,V.

5S
5 ,V,

5 2

Dall^hter $155698.25

155698.25

1

$173,016

178.338

346.039

321.462

331.025

years as set forth in the

table is takenas 82193. and

the difference between 5

years and 6 years is taken as

79032. and the several

fractions thereof taken

and added to the respec-

whole years as set forth

in the table.

3.70409

3.81804

4.938945

4.588215

4.724610

$23068.83! j^

23778.52 1
i'.

,Snn

Daughter

Sun

Toui

155698.26

155698.26

155698.26

30759141

2857^43

29424(53

1

i;^

LJ ,
L_ $1349.88

I'atcd at San Francisco, this SSth day of June, igoi.

r that the above statement i

J. H. FOLLIS
J. L. FLOOD

owledge and belief, and that u-e have take:

''£0. ./. intlGST,
Dep. Call.

1st Dist. Cat.

,„. ,^ J. H. FOLLIS
(oigned)^

J. L. FLOOD
Executors of the last will and testar,

of Richard B. Follis, deceased.

NOTE.—PAYMENT OF TAX BEFORE DISTRIBUTION IS IMPERATIVE.
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Exhibit 4 to Second Amended Complaint.

Form 46.—Revised April, 1901.

Claim Under Series 7, No. 14, Revised, and Series 7,

No. 27, Supplemental No. 1, for Taxes Improp-

erly Paid, or Refundable Under Remedial Stat-

utes and for Amounts for Stamps Used in Error

or Excess.

U. S. INTERNAL REVENUE.

State of California,

County of San Francisco,—ss.

James H. FoUis, of tlie^ City of San Francisco and

State and Countv aforesaid beinof dulv sworn ac-

cording to law, deposes and says, that fhe is one of

the trustees founded under the will of Richard H.

Pollis, deceased, and prior to the decree of distribu-

tion to the trustees was one of the executors of the

estate of Richard H. FoUis, deceased, that they were

engaged in the business capitalists; that upon the

11th day of October, A. D. 1901, they were assessed

and internal-revenue tax of Nine Thousand Three

Hundred forty-oneand 87/100 dollars, Jwhich amount

they afterwards, on the 18th day of October, A. D.

1901, paid, to Hon. John C. Lynch, Esq., Collector of

Internal Revenue for the First District of Califor-

nia, and which amount, as this deponent verily be-

lieves, should be refunded for the following reasons,

viz.

:
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and prior to that time and on tlie 15tli day of June,

1901, tlie said Executors had paid said John C.

Lynch the smn of $1349.48 as Revenue Taxes in cer-

tain legacies distributed to James H. FoUis and

James L. Flood as Trustees to be held by them for

five years and also on the 6th day of August, 1901,

had paid to said Hon. John C. Lynch the further sum

of $684.20 because of increase in the rate charged

thus making in all a total sum of $2033.68 paid by

the Executors on said legacies and $9,341.87 paid by

the Trustees on said legacies, thus making the grand

total $11,375.55 paid by the Executors and the Trus-

tees on contingent interests which have not yet

vested, and which amount, as this deponent verily be-

lieves, should be refunded for the reasons set forth

in the memorandum hereto attached and made a paii;

hereof and marked Exhibit ^'A."

And this deponent now claims that, b}' reason of

the payment of the said simi of Eleven Thousand

Three Hundred and Seventy-five and 55/100 dollars

they are justly entitled to have the sum of Eleven

Thousand Three Hundred and Seventy-five and

55/100 Dollars refunded, and they now ask and de-

mand the same or such greater amount as tlie Com-

misioner of Internal Revenue may find to have ])een

erroneously paid, or to be refundal)le under remedial

statutes. Anrl tliis deponent further makes oath that

he hits not heretofore presented any claim for the re-

funding of the above 'amount or any part thereof. §

J. H. FOLLIS.
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Sworn to and subscribed before me, this 23rd day

of July, A. D. 1902.

GEO. A. WRIGHT,

Dep. Collector.

*Give post-office address.

flf a member of a firm, state the fact.

t State for or upon what the tax was assessed or

the stamps affixed.

§If a claim has been presented before, state the

fact in lieu of this.

Exhibit ^^A.'*

The executors of the estate of Richard H. Follis

have fully and fairly complied with all the require-

ments of this Department with reference to pay-

ment of Inheritance tax, paying all under protest.

In that behalf deponent shows that in reply to a

letter written the department by the attorney for

the executors of the estate, the Commissioner, under

date of April 20th, 1901, instructed Hon. J. C. Lynch,

Collector of the First District of California, as fol-

lows:

^^If the executors desire to pay the tax at the pres-

ent time on the legacies to the children under Section

29 of the Act of June 13, 1898, there is no objection.

Please advise the attorne}- s Messrs. Heller & Powers.

If they do not desire to pay the whole tax now, the

value of the annuity derived from the personal prop-
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erty left iu trust is subject to legacy tax, provided

the amount of the beneficiary interest to the legatees

from the estate exceeds the smn of Ten Thousand

Dollars. The value of this annuity is to be deter-

mined by the approved tables. The tax of the prin-

cipal of the trust fund will then be required to be

paid at the time of distribution."

Relying upon this, the executors of the estate

caused the estate to be distributed to themselves as

trustees for the purposes named in the Tsill; that is

to say, so that the income thereof should be paid to

the children for certain Ihnited periods and the

principal thereof should be paid to the heirs after the

expiration of certain fixed periods of time, ranging

from four years and one month to five years and four

months the provisions of said trust being such that

the trustees were in no event to pennit the principal

of said trust to leave their hands until the time men-

tioned.

On the distribution of said estate to said trustees,

the said executors elected to accept the suggestion of

the Commissioner in his letter dated April 20th, 1901,

hereinbefore referred to viz: to pay the legacy tax

as an annuity, and agreed to pay the principal tax

when the trust was distributed, that is to say, when

the same sliould vest, being in five separate pay-

ments, ranging rr(nii July 24th, 1005, to October 30tli,

IflOf).
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Subsequent to that time, the executors were noti-

fied that the Department ruled that the rate to be

charged upon the annuity should be based upon the

amount of the principal sum to be ultimately distrib-

uted, instead of the amount of the annuity.

Upon this ruling the executors, on the 6th day of

August, 1901, applied to have the tax abated by the

sum of Six Hundred and Eightj^-four and 20/100

Dollars ($684.20), being the difference caused by the

change of rate, and the Department, on October 11th,

notified the executors that thev refused to abate the

amount, and on October 16th, 1901, the executors

paid the said amount of Six Hundred and Eighty-

four and 20/100 Dollars ($684.20) to Collector Lynch.

Thereupon the executors were notified that an ad-

ditional amount of nine thousand three hundred and

forty-one and 87/100 dollars ($9,341.87); was by

the department held to be due because of the reason-

ing set forth in the Treasury decisions numbers 383

and 388.

It will be observed that the only amount of the leg-

acy which was vested in each of the children prior to

July 1st, 1902, was the income on $155,698.25, which

had accrued since the decree of distribution of the

estate, that is to say, since the 12th day of July, 1901,

the legacy vested was less than $10,000, and conse-

quently none of the vested interest was subject to

revenue taxes, because it was less than $10,000, and
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they are justly entitled to have the sum of $11,375.55

refunded by the act of Congress entitled ^^An Act to

provide for refunding taxes paid upon legacies and

bequests for use of a religious, charitable or educa-

tional character, for the encouragement of art, and

so forth, passed June 27th, 1902, wherein it is pro-

vided that all taxes paid on contingent interest which'

have not vested prior to July 1st, 1902, shall be re-

funded, and as none of the $11,375.55 was paid upon

any interest which vested prior to July 1st, 1902, on

which there was a proper tax, the whole thereof

should be refunded.

State of California,

Citv and Coimtv of San Francisco,—ss.

James H. Follis, being duly sworn, says : I am one

of the plaintiffs in the above-entitled action.

I have heaixl read the foregoing amended com-

plaint and know the contents thereof, and the same

is time of my own knowledge, except as to matters

whi(di are therein stated on my infonnation or lielief,

and as to those matters I believe it to be true.

J. H. FOLLTS.
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Subscribed and sworn to before me this seventeenth

(17th) day of January, 1906.

BEN. F. RECTOR, •

Notary Public in and for the City and County of San

Francisco, State of California.

Due service of the foregoing 2d amended complaint

and receipt of a copy thereof are hereby admitted

this 17th day of January, 1906.

ROBT. T. DEVLIN,

Attorney for Defendant.

[Endorsed] : No. 13,339. In the Circuit Court

of the United States, Ninth Circuit, Northern Dis-

trict of California. Union Trust Company of San

Francisco, etc., et al.. Plaintiffs, vs. John C. Lynch,

Defendant. Second Amended Complaint. Filed

January 18, 1906. Southard Hoffman, Clerk. By

W. B. Beaizley, Deputy Clerk. Heller & Powers,

Attorney for Plaintiffs. Heller & Powers, Attorneys

and Counselors at Law, Nevada Block, San Fran-

cisco, Cal.
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In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of Cailfornia,

UNION TRUST COMPANY OF SAN FEAN-

CISCO (a Corporation) and JAMES H.

FOLLIS, as Trustees under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, JR , LILLIAN MARY GRIF-

FIN and CLARENCE G. FOLLIS, Benefi-

ciaries under the Trust Created by the Last

Will of RICHARD H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States Inter-

nal Revenue of the First District of Califor-

nia,

Defendant.

General Demurrer to Second Amended Complaint.

Comes now the defendant in the a bine-entitled ac-

tion and deinui>; to the plaintiff's second amended

comi)hiint u])()n tlie j^jrouiid.

That said coinplaint does not state facts sufficient

to constitute a cause of action.
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Wherefore, the defendant prays that said action be

dismissed and for his costs.

ROBT. T. DEVLIN,

United States Attorney, Attorney for Defendant.

Due service within demurrer admitted this Feby.

17th, 1906.

HELLER & POWERS,
Atty. for Plff.

[Endorsed] : No. 13,339. In the Circuit Court

of the United States, Ninth Circuit, for the N. Dist.

of California. Union Trust Co. vs. John C. Lynch.

Demurrer to 2d Amd. Complt. Filed February 23,

1906. Southard Hoffman, Clerk. By W. B. Beaiz-

ley, Deputy. Robt. T. Devlin, U. S. Attoney.

In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, Northern District of California.

No. 13,339.

UNION TRUST COMPANY of SAN FRAN-

CISCO (a Corporation),

Plaintiffs,

vs.

JOHN C. LYNCH, as Collector of Internal Revenue,

Defendant.
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Stipulation and Amendment to Second Amended

Complaint.

It is stipulated that Exhibit 1 of plaintiff's orig-

inal complaint herein shall be deemed a part of the

second amended complaint and shall be deemed made,

served and filed.

Dated San Francisco, August 1, 1906.

HELLER & POWERS,
Attorneys for Plaintiffs.

ROBT. T. DEVLIN,

United States Attorney.

[Endorsed] : No. 13,339. In the Circuit Court

of the United States, 9th Cir., for the No. Dist. of

California. Union Trust Co. of S. F. vs. John C.

L\mch, Collector, etc. Stipulation and i\jnendment

to 2d Amended Complaint. Filed August 2, 1906.

Southard Hoffman, Clerk. Robt. T. Devlin, United

States Attorney.
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At a stated term, to wit, the July term, A. D. 1906,

of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Northern District of California held at

the courtroom in the City and County of San

Francisco on Thursday the 23d day of August,

in the year of our Lord one thousand nine hun-

dred and six. Present : The Honorable WILL-

IAM W. MORROW, Circut Judge.

No. 13,339.

UNION TRUST COMPANY of San Francisco,

etc., et al.

vs.

JOHN C. LYNCH, as Int. Rev. Collector.

Order Overruling Demurrer to Second Amended

Complaint.

Defendant's demurrer to the second amended

complaint herein, heretofore heard and submitted,

being now fuU}^ considered, and the Court having

delivered its oral opinion, it is in accordance with

said opinion, ordered that said demurrer be and

hereby is overruled, with leave to defendant to an-

swer herein within thirty days.
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In the Circuit Court of the United States, Ninth

Circuit, Northern District of California.

No. 13,339.

UNION TEUST COMPANY OF SAN FRAN-

CISCO (a Corporation) and JAMES H.

FOLLIS, as Trustees Under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, JR., LILLIAN MARY GRIF-

FIN and CLARENCE C. FOLLIS, Bene-

ficiaries Under the Trust Created by the Last

Will of RICHARD H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Answer.

Comes now tlie defendant and, answerinijj plain-

tiffs' amended complaint, admits, denies and alleges,

as follows:

I.

That the estate of deceased distributed as all(\Li,(Ml

ill paragra])li III of 11u» (Munplaiiit, was (listril)utcd
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in accordance with the trust clause of the will of

deceased, and not otherwise, and that by reason of

said will, duly admitted to probate as in the com-

plaint alleged, and said decrees of distribution, each

of the legatees and devisees therein named, to wit:

Margaret E. De Vecchi, James H. FoUis, Eichard H.

Follis, Lilian Mary Griffin and Clarence George Fol-

lis, became absolutely vested with the right to receive

one-fifth of the issues and profits of the personal

property of said deceased of the value of $778,491.28,

after the payment of the expenses of executing the

trust under which said property was distributed, as

required in subdivisions 1, 2, 3, 4 and 5 of paragraph

^^ Fourth" of said will. That the times when and

the manner in which said net proceeds were by said

vdll and decrees of distribution required to be paid

to said legatees and devisees, were as required in sub-

division 6 paragraph '^Fourth" of said will. That

paragraph ''Fourth" and said subdivision of said

will are as follows:

''Fourth: All the rest, residue and remainder of

my estate, real and personal situate and of whatever

name or nature the same may be, I hereby give, de-

vise and bequeath to my friend James L. Flood and

my son Frederick F. Follis, in trust nevertheless to

receive the rents, issues and profits of the same to

and for the use and benefit of mv children, namelv,

Margaret E. Follis now the wife of Dr. De Vecchi,



194 John C. Lynch vs.

Frederick F. Follis, James H. Follis, Richard H.

Follis, Junior, Mary Lilly Follis and George Clar-

ence Follis.

1. My said trustees are hereby empowered to

make all such alterations or repairs upon any of said

property as they may from time to time think prop-

er.

2. To insure the same, or such part or portion

of the same as they think proper against loss by fire

in such sum and with such companies as they may

think proper.

3. To lease said property, or any part or portion

thereof upon such terms and conditions and for such

time as they may thing proper provided, however,

that they shall make no lease thereof or of any part

of the same which shall endure longer than the con-

tinuance of this trust.

4. In case of the loss or destruction by fire, or

otherwise of any of the ])uildings or im])rovements

upon any of my said property, to re])uild and recon-

struct the same in such manner, style and dimensions

as they sliall see fit, and ])ay therefor out of said

rents, issues and ])rofits, provided, however, that if the

same cannot be practicably and conveniently paid for

out of said rents, issues and ])iv)fits, they may luu-row

sucli amount of money up(m such Icnus aud Cor such

h'ligth «»r time as they shall deem necessary, to pay

the eofrt and exi)ensc of such rebuilding and recon-
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struction, and secure payment thereof by mortgage

upon the premises upon which such rebuilding or re-

construction shall be made, with the covenants and

conditions usually made in such mortgages. The

cost of such rebuilding and reconstruction shall

primarily be paid out of any insurance moneys

there may have been collected by said trustees aris-

ing out of the loss or destruction of the improvements

so rebuilt or reconstructed, next out of said rents, is-

sues and profits, and lastly out of the moneys raised

upon mortgage as hereby authorized.

In borrowing money and executing mortgage there-

for, as aforesaid, said Trustees shall borrow the sum

for such length of time, so that the money borrowed,

with the accruing interest thereon, may be paid out

of said rents, issues and profits consistently with the

maintenance and support of my said children, but

in such case the judgment of my said trustees shall

be conclusive as to the amount that shall be allowed

to them for their maintenance and support, w^hile

the moneys raised, with accruing interest thereon, se-

cured by mortgage aforesaid, are being paid, and

only after full pa^anent thereof will said trustees be

obliged to pay all of said net rents, issues and profits

to my children as herein and hereby otherwise di-

rected.

5. To pay and discharge all taxes, assessments

and charges that may accrue against or be levied
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upon or become a charge on any or all of said prop-

erty, whether State, County, Federal or Municipal,

of whatever name or nature the same mav be, and

their pa^^nent of any of the same shall be deemed

conclusive evidence of the legality thereof, and of

their having rightfully paid the same in any settle-

ment of the trust hereby created, or whatever the

same may come in question.

6 To pay the net proceeds of the income, rents,

issues and profits of said trust cjuarterly, upon the

first day of each and every quarter of the year equal-

ly, share and share alike, to all of my said children,

Margaret, Frederick, James, Richard, Mary and

George up to and until such time as each of them

shall respectively attain to the ages following, that is

to sav:
t.

Until said Margaret E. Follis, now wife of Dr. De

Vecchi, shall attain the age of thirty nine years;

until said Frederick F. Follis shall attain the age

of thirtv-five vears; until said James IT. Follis shall

attain the age of thirty-three years; until said Ricli-

ard 11. Follis, Junior, shall attain the age of thirty-

one vears; until said Marv J^illv Follis shall attain
ft / « t

the age of twenty-nine years, and until said George

Glarencc Follis shall attain the age of twenty-seven

years.''

That i?i the said rest, residue and remainder oT

said estate there was personal property of the clear
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value of $778,491.28, left by said deceased at the time

of his death, and after all debts and expenses of ad-

ministration of every nature and kind had been fully

paid, which said personal property was duly and

regularly distributed to said trustees in accordance

with the terms of said will at the times mentioned

in the complaint.

II.

That the said schedule and return referred to in

paragraph IV of the complaint showed the clear val-

ue of said personal property mentioned in the fare-

going paragraph to be at the time of the death of

deceased, and upon distribution of said estate and

the assessment and levy of said tax, the sum of $778,-

491.28. Said personal property was at all of said

times of said value. Said schedule and return fur-

ther show^ed the present clear value of the annuities

at the time of the death of deceased and upon the

distribution of said estate and the assessment and

levy of said tax derived respectively by said legatees

under the will of said deceased to be as follows : The

value of the legacy and annuity derived by Margaret

E. De Vecchi was of the value of $23,068.83; by

James H. Follis, $23,778.52; by Eichard H. Follis,

$30,759.41 ; Lillian Mary Griffin, $28,574.43 ; by Clar-

ence George Follis, $29,424.53. That the present

clear values of said legacies and annuities were at all

said times and down to July 1, 1902, the same as set
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forth in said schedule and return. That said an-

nuities, as provided by the tenns of said will, were

to be derived wholly from said personal property

and that the right to and title to said annuities vested

aboslutely and free from all contingencies in pos-

session and enjo\mient in said legatees by reason of

the will of said deceased. That such right and title

was capable of a present valuation and had a pi^esent

valuation, and that the values of such rights were

as fixed and determined for the purpose of levying

and assessing said tax, and that the valuations in

said schedule and return were correct valuations of

said rights. That the valuation of such rights is a

valuation of such annuities. That the amount and

^alue of the beneficiary interest from said estate

passing to each of the said legatees by reason of the

said will creating said legacies and anniuties, de-

rived from said i)ersonal property, was in each case

over ten thousand doHars. That the right to and

absolute title to said annuities 2>assed to said legatees

under the will of the said deceased upon the death

of said deceased, and the right to the enjoyment and

use of and the enjoyment and use of said annuities

passed at said time; and that said legatees since dis-

tribution of said estate have in farl been in the en-

joyment and use of the annuities respectively be-

(jueathed to them, and have i-(\<;nlarly received said

annuities at tlie times mentioned in said will and de-
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crees of distribution, although the corpus of the trust

estate has been in possession of said trustees. That

said tax was in all respects duly and regularly levied

and assessed and voluntarily paid by plaintiffs and

their predecessors without objection or protest, and

that said valuations were made and said tax com-

puted by plaintiff and their predecessors, and at no

time have said valuations been objected to by plain-

tiffs in any way and that the same are correct and

comply with the law requiring said tax to be im-

posed.

Defendant denies said assessment was upon the

contingent beneficial interest of said legatees ; denies

said interests did not become vested prior to July 1,

1902; denies said interests have not at any time be-

come vested in possession and enjoyment or posses-

sion or enjoyment.

Defendant has no sufficient information or belief to

enable him to answer the allegation of the complaint

that prior to July 1, 1902, no one of the legatees

mentioned received on account of his or her annuity

a sum equal to $10,000.00, and placing his denial on

that ground defendant denies that prior July 1, 1902,

no one of the legatees received om account of his or

her annuity the sum of $10,000.00, and for the same

reason and on the same ground denies that the sums

received by the legatees prior to July 1, 1902, on

account of said legacies were in each case no greater
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than $10,000.00. Defendant alleges that such sums

as were received from the income, revenue and profit

provided in said trust; and for the same reason

and on the same ground defendant denies that the

amount received by said beneficiaries and each of

them prior to July 1, 1902, was and is less than the

sum of ten thousand dollars ; and denies that on ac-

count of said annuities each of said legatees has re-

ceived approximately only $8,000.00.

Upon information and belief, the defendant al-

leges that prior to July 1, 1902, by reason of said an-

nuities there became and was due and payable under

the temis of said trust in said complaint described

from said trustees and their successors in said com-

plaint mentioned to each of said legatees and annui-

tants a sum in excess of $10,000, the exact amount

being to the defendant unknown.

Wherefore defendant prays that the plaintiff take

nil and for cost.

ROBT. T. DELVIN,

United States Attorney,

Attorney for Defendant.

State of California,

City and County of San Francisco,—ss.

Jolin C. Lynch, being duly sworn, deposes and

says, tlmt lie is tlic dc^fciulaiit in tlie aliovo-ontitled

action; tliat he has Iieard read the f()r(\g()ing answer

and knows Hie contents thereof; that the same is
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true of liis own knowledge except as to those matters

therein stated on information and belief and as to

such matters he believes it to be true.

JOHN C. LYNCH.

Subscribed and sworn to before me this 5th day of

September, A. D. 1906.

[Seal] J. A. SCHAERTZER,

Deputy Clerk, U. S. Circuit Court, Northern Dis-

trict of California.

Due service of within answer admitted by copy

the 7th day of September, 1906.

HELLER, POWERS & EHRMAN,
Attorneys for Plaintiffs.

[Endorsed]. No. 13,339. In the Circuit Court

of the United States for the Northern Dist. of Cali-

fornia. Union Trust Comj)any, a corporation et al.

Plaintiffs, vs. John C. Lynch, Collector etc. Defend-

ant. Answer. Filed September 8th, 1906. South-

ard Hoffman, Clerk. By W. B. Maling, Deputy.

ROBERT T. DEVLIN, United States Attorney.
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In the Circuit Court of the United States, Ninth

Circuit, in and for the Northern District of Cal-

ifornia

No. 13,339.

UNIOX TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H.

FOLLIS, as Trustee under the Trust declared

by the Last Will of RICHARD H. FOLLIS,

deceased, and MARGARET DE VECCHI,

JAMES H. FOLLIS, RICHARD H. FOL-

LIS, JR., LILLIAN MARY GRIFFIN and

CLARENCE G. FOLLIS, Beneficiaries un-

der the Trust created by the last Will of

RICHARD H. FOLLIS, deceased.

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cal-

ifornia,

Defendant.

Demurrer to Answer.

Now come the almve-nanied })laintiffs and denuir

to defendant's answer to plaintiffs' amended com-

plaint in the al)ove-entitled action, on the ground that

the same does not state facts sufficient to constitute

a defense to the said amended comphiint. And
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plaintiffs hereby give notice that they will demand

judgment upon the pleadings, because the said al-

leged answer is irrelevant and immaterial.

Wherefore, these plaintiffs pray that the said an-

swer be declared to be irrelevant and immaterial, and

that plaintiffs be given judgment as prayed for in

their original complaint, and for their interest and

costs of suit herein.

HELLER & POWERS,
Attorneys for Plaintiffs.

Due service of the within demurrer and receipt of

a copy thereof are hereby admitted this 29th day of

October, 1906.

ROBT. T. DEVLIN,

United States Attorney and Attorneys for Defend-

ant.

[Endorsed] : No. 13,339. Superioir Court,

County of San Francisco, State of California.

Union Trust Co., of San Francisco (a Corporation),

and Jas. H. FoUis, as Trustees, et al. Plaintiffs, vs.

John C. Lynch, Collector of Internal Revenue, De-

fendant. Demurrer. Filed Oct. 29, 1906. Southard

Hoffman, Clerk. By W. B. Maling, Deputy Clerk.

Heller, Powers & Ehrman, Attorneys for Plaintiffs.

Heller, Powers & Ehrman, Atorneys at Law\ Union

Trust Building, San Francisco, Cal.
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At a stated term, to wit, the March term, A. D. 1907,

of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Northern District of California, held at

the courtroom in the Citv and Countv of San

Francisco, on Friday, the 8th day of March, in

the year of our Lord one thousand nine hun-

dred and seven. Present: The Honorable

JOHN J. DE HAVEN, Judge.

No. 13,339.

UNION TRUST COMPANY (a Corporation), et

al.,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector, etc..

Defendant.

Order Setting Aside Submission of Demurrer to An-

swer and Allowing Defendant to File Amended

Answer.

It is ordered, ])ursuant to the written ()])iiHon of

the Court, this day filed lierein tliat tlie order sub-

mittiiii;- plaintiffs' demurrer to clefendnnt's answer

lieretofore ujade and entered herein be and the same

hereby is set aside, and that defendant have ten davs

within wliicii to tile an amended answer.
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At a stated term, to wit, the March term, A. D.

]907, of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and for

the Northern District of California, held at the court-

room in the City and County of San Francisco, on

Friday, the 8th day of March, in the year of our

Lord one thousand nine hundred and seven. Pres-

ent: The Honorable JOHN J. DE HAVEN, District

Judge.

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-
CISCO, etc., et al.,

vs.

JOHN C. LYNCH, Collector, etc.,

Order Overruling Demurrer to Answer and Setting

Cause for Trial.

Upon motion of George Clark, Assistant United

States Attorney, and by consent of both parties here-

to, it is ordered that plaintiffs' demurrer to defend-

ant's answer be and the same hereby is overruled. It

is further ordered that this cause be set for trial on

Wednesday, March 13, 1907.
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In the United States Circuit Court, Ninth Circuit,

Northern District of California,

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), et al.,

Plaintiffs,

vs.

JOHN C. LYNCH, etc.,

Defendant.

Decision Filed March 14, 1907.

Upon consideration of the pleadings and of the
«

agreed statement of facts, filed herein on March 13,

1907, it is concluded as matter of law, that the plain-

tiffs are entitled to recover from the defendant, the

sum of one thousand three hundred and forty-nine

dollars and eighty-eight cents ($1,349.88), with in-

terest at the rate of seven (7) per cent per annum,

from October 18, 1901, and costs of suit. Let such

judgment be entered.

Dated, March 14, 1907.

JOHN J. DE HAVEN,
Judge.

[Endorsed]: No. V.\XV.). V. S. Circuit Court

Nintli Jiidici.'il Cii-cuit, Noi-llici'ii Disti-ict of Cnli-
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fornia. Union Trust Company of San Francisco,

et aL, vs. John C. Lynch, Collector. Decision.

Filed Mch. 14, 1907. Southard Hoffman, Clerk.

By W. B. Maling, Deputy Clerk.

In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of California.

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H.

FOLLIS, as Trustees under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILIAN MARY GRIFFIN
and CLARENCE G. FOLLIS, Beneficiaries

under the Trust Created by the Last Will of

RICHARD H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.
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Judgment.

This cause having come on regularly for trial upon

the 13th day of March, 1907, being a day in the

March, 1907, term of said Court, before the Court,

sitting without a jury, a trial by jury having been

duly waived by the respective parties ; Messrs. Heller

& Powers, appearing as attorneys for plaintiffs, and

Robert T. Devlin, Esq., United States Attorney, and

George Clark, Esq., assistant United States Attor-

ney, appearing as attorneys for the defendant; and

the cause having been submitted to the Couii: upon

the pleadings, and the stipulation of facts filed here-

in, for consideration and decision, and the Court,

after due deliberation, having filed its decision in

writing, and ordered that judgment be entered here-

in in accordance therewith and for costs

:

Now, therefore, by virtue of the law, and ])y rea-

son of the decision aforesaid, it is considered by the

Court that the Union Trust Company of San Fran-

cisco, a corporation, and James H. Follis, as trustees

under tlio trust declared hy tlie last will of Richard

H. Follis, deceased, and ^largaret De Vecchi, James

H. Follis, RiHiard IT. Follis, Jr., Lillian :\Iary Griffin

and riarcnce G. Follis, bcneliciarios, under the ti'ust

created by the last will of Richard 11. Follis, de-

ceased, ])laiiitirfs, do have and recover of and from

John C. Lynch, Collector of United States Internal
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Eevenue of the First District of California, defend-

ant, the sum of one thousand eight hundred and

sixty and 66/100 ($1,860.66) dollars, together with

their costs in this behalf expended, taxed at $23.30.

Judgment entered March 14, 1907.

SOUTHARD HOFFMAN,
Clerk.

A true copy.

[Seal] Attest: SOUTHARD HOFFMAN,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.

[Endorsed] : Filed March 14, 1907. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy

Clerk.

In the Circuit Court of the United States, Ninth

Judicial Circuit, in and for the Northern Dis-

trict of California,

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-

CISCO,

vs.

JOHN C. LYNCH, Collector, etc.,
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Clerk's Certificate to Judgment-roll.

I, Southard Hoffman, Clerk of the Circuit Court

of the United States, for the Ninth Judicial Circuit,

Northern District of California, do hereby certify

that the foregoing papers hereto annexed constitute

the judgment-roll in the above-entitled action.

Attesct my hand and the seal of said Circuit Court,

this 14th day of March, 1907.

[Seal] SOUTHAED HOFFMAN,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.

[Endorsed] : Judgment-roll. Filed March 14th,

1 907. Southard Hoffman, Clerk. By J. A. Schaert-

zer, Deputy Clerk.

In the Circuit Court of the United States, Ninth

Circuit, Northern District of California.

No. 13,339.

UNION TRUST COMPANY (a Corporation), et

al..

Plaintiffs,

vs.

JOHN C. LYNCH, Collector, etc.,

Defendant.
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Opinion Filed March 8, 1907.

DE HAVEN, District Judge. The plaintiffs have

demurred to the answer and also moved for judg-

ment upon the pleadings. When the demurrer and

motion were argued, it was stated by counsel for both

parties, that the answer was to be amended by strik-

ing out certain denials, and in the points and au-

thorities filed by the defendant, it is said:

^'It has been stipulated by counsel that the de-

nial contained in the answer that the legatees un-

der the will of Eichard H. Follis received more than

$10,000 prior to July 1, 1902, shall be stricken out

so that the court may pass upon the point as to

whether the War Eevenue Act of June 13, 1898 (30

Stats, at L. 464), imposes a tax upon the legacies

under the will of Follis, even though the legatees un-

der the will did not, prior to July 1, 1902, come into

the possession of $10,000."

The answer, however, has not been amended, nor

has the stipulation of the parties that it should be

amended been reduced to writing.

Inasanuch as the pleadings are not in such form

as to present the question which the parties wish to

have decided, upon the motion for judgment, and

demurrer, the submission of the case will be set

aside, and the defendant allowed ten days within

which to file an amended answer.

So ordered.
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[Endorsed]: Xo. 13,339. U. S. Circuit Court

Ninth Judicial Circuit, Northern District of Cali-

fornia. Union Trust Co., a Corporation, vs. John

C. Lynch, Collector, etc. Opinion. Filed March 8,

1907. Southard Hoffman, Clerk. By W. B. Maling,

Deputy Clerk.

In the Circuit Court of the United States, Ninth

Circuit, Northern District of California.

No. 13,339.

UNION TEUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H. FOL-

LIS, as Trustees, etc.,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Bill of Exceptions.

Tlic above-entitled cause came on regularly for

hearin<ij upon the thirteenth day of March, 1907, he-

fore the Court sittiuuj witliout a jury, a jury havinuj

been cxpn^ssly waived by the parties. The cause*

was heard u])()n tlie pleadings and the followinuj

stipulation:
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In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of California.

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H. FOL-

LIS, as Trustees, etc..

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Stipulation of Fact, etc.

It is hereby stipulated and agreed by and between

the parties to the above-entitled action, that in ad-

dition to the facts admitted by the defendant's an-

swer to the plaintiffs' second amended complaint,

the following facts are true and no evidence need be

introduced upon issues joined concerning the same,

and that this cause may be submitted for determina-

tion upon the facts adimitted by the pleadings and

these herein stipulated; viz.:

First. All the facts set forth in paragraph I of

the defendants answer are true;
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Second. That the said schedule and return re-

ferred to in the said complaint show the clear value

of said personal property mentioned in the said an-

swer to be at the time of the death of the deceased,

and upon distribution of said estate and at the time

of the assessment and levy of the said tax the sum

of $778,491,28. Said personal property Avas at all

of said times of said value. Said schedule and re-

turn further show the present clear values of the

rights to receive the income of said property held

in trust by plaintiffs at the time of the death of de-

ceased, and upon distribution of said estate, and at

the time of the assessment and levy of said tax, de-

rived respectively by said legatees imder the will of

said deceased, estimated in accordance with the an-

nuity tables mentioned in said schedule to be as

follows:

The value of the legacy derived by Margaret E.

De Vecchi, estimated in accordance with approved

annuity tables, was $2e3,068.83; by James H. Follis,

$23,778.52; by Richard H. Follis, $30,759.41; by Lil-

lian Mary Griffin, $28,574.43; by Chirence George

Follis, $29,424.53.

That the j)resent clear values of the riglits of the

respective legatees to receive the income from said

legacies for the respective periods during which tlie

trustees were to liold the corpus of the trust pro])-

erty and ])ay the income to the beneficiaries, as pro-



Union Trust Company of San Francisco et al. 215

Tided by said will, were at all times the same as set

forth in said schedule and return, to wit, as last

above 'estimated.

That said income, as provided by the terms of the

said will, was to be derived wholly from said per-

sonal property. That the right and title to receive

said income was capable of a present clear valuation

and had a present clear valuation, and that the val-

uations in said schedule and return, as last herein

set forth, were correct clear valuations of said rights.

That the present clear value of the rights to the

beneficial enjoyment of the bequest passing to each

of the said legatees by reason of the said will creat-

ing said legacies, derived from said personal prop-

erty, thus computed was in each case over $10,000.

That said legatees since the distribution of said

estate, referred to in said schedules have in fact

been in the enjoyment and use of the income of the

trust property bequeathed to the said trustees for

them, and have regularly received said income at

the tianes mentioned in said will and decrees of dis-

tribution, although the corpus of the trust estate

has been in possession of said trustees.

That the total amount received by each of said

beneficiaries to said trust hereinbefore mentioned,

as income from said trust property, on the legacies

which they will ultimately receive, if they live to

the dates referred to in the decree of distribution,
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aggregated in amount prior to July 1st, 1902, to

the total sum of $8,750 in each case, and no more.

And that no other sums were due and payable from

the trustees to the legatees prior to July 1st, 1902.

That the said tax was paid by plaintiffs and their

predecessors to defendant under protest, the protest

being on the ground set forth in the plaintiffs' sec-

ond amended complaint.

Dated San Francisco, March 13th, 1907.

ROBT. T. DEVLIN,

Attorney for Defendant.

HELLER & POWERS,
Attorne3^s for Plaintiffs.

[Endorsed]: Filed March 13, 1907. Southard

Hoffman, Clerk. By W. B. Maling, Deputy.

The cause having been submitted to the Court for

its decision and judgment on the pleadings and the

foregoing stipulation of facts, and having been duly

considered by the Court, it made and entered its

judgment and order herein on the fourteenth day of

March, 1907, which said judgment was in favor of

the plaintiff' and against the defendant, and for the

principal sum of one thousand three hundred and

forty-nine and 88/100 (,^1349.88) dollars, together

with interest amounting to five hundred and ten and

78/100 ($510.78) dollars.

After the enti'v of tlie said judgment, and witliin

the time allowed bv law, the said defendant duly and
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regularly prepared and served its proposed bill of

exceptions upon said judgment.

The foregoing bill of exceptions is full, true and

correct, and the undersigned attorneys for the

parties to said cause hereby stipulate that the same

may b€ settled and alloAved as full, true and correct.

EOBT. T. DEVLIN,

Attorneys for Plaintiffs.

HELLER & POWERS,
Attorneys for Plaintiffs.

«/

Judge's Certificate to Bill of Exceptions.

I hereby certify that the foregoing bill of excep-

tions is full, true and correct and the same is hereby

settled and allowed as the bill of exceptions upon the

final judgment in the above-entitled case.

Dated August 12th, 1907.

JOHN DE HAVEN,
Judge.

[Endorsed] : No. 13,339. In the Circuit Court of

the United States for the N. D. of California.

Union Trust Company etc. et al. Plaintiffs, vs.

John C. Lynch, etc. Defendant. Bill of Exceptions.

Filed Aug. 13, 1907. Southard Hoffman, Clerk.

By W. B. Maling, Deputy Clerk.
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In the Circuit Court of the United States, Ninth

Circuit, Northern District of California.

UXIOX TRUST COMPANY OF SAX FRAX-
CISCO (a Corporation) , and JA:\IES H.

FOLLIS, as Trustees under the Trust de-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILLIAX MARY GRIF-

PIX and CLAREXCE C. FOLLIS, Benefi-

ciaries under the Trust Created by the Last

Will of RICHARD H. FOLLIS, Deceased.

Plaintiffs,

vs.

JOHX C. LYXCH, Collector of the United States

Internal Revenue of the First District of

California,

Defendant.

Petition for Writ of Error.

Now comes John C. Lynch, defendant lierein, and

says that on or about the 14th day of March, 1907,

this Court entered judjj^nient herein in favor of the

plaintiff and against the defendant, in whicli judg-

ment and the proceedings had ]irior thereunto in

this cause certain errors were conunitted to the pre-

judice of the said defendant, all of which will more
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in detail appear from the assignment of errors which

is filed with this petition.

Wherefore this defendant prays that a writ of er-

ror may issue in this behalf out of the United States

Circuit Court of Appeals for the ninth circuit, for

the correction of errors so complained of, and that a

transcript of the record, proceedings, and papers in

this cause, duly authenticated, may be sent to the

said Circuit Court of Appeals. •

ROBT. T. DEVLIN,

United States Attorney,

Attorney for Defendant.

[Endorsed] : No. 13,339. In the Circuit Court

of the United States for the N. Dist. of Cal. Union

Trust Co. et al. (Follis Estate) vs. Jno. C. Lynch,

Collector, etc. Petition for Writ of Error. Piled

August 29, 1907. Southard Hoffman, Clerk. By

J. A. Schaertzer, Deputy.
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In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of California,

UXIOX TRUST COMPAXY OF SAX FRAX-

CISCO (a Corporation) , and JAMES H.

FOLLIS, as Trustees under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHl, JAMES H. FOLLIS, Jr., LIL-

LIAX MARY GRIFFIX and CLAREXCE
G. FOLLIS, Beneficiaries under the Trust

Created by the Last Will of RICHARD H.

FOLLIS, Deceased,

Plaintiffs,

vs.

JOHX C. LYXCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Assignments of Error.

The defendant in this action, in connection with

his iK'tition for a writ of eri-or, makes the foHowing

assignment of errors wliicli lie av(M's occurred u]ion

tlie trial of the cause, to wit:

1. Tlic Court erred in its o])inion and judgment

in deciding and determining upon the admissions of



Union Trust Company of San Francisco et al. 221

the pleadings and stipulated facts, the said cause in

favor of the plaintiffs and against the defendant

;

2. The Court erred in deciding and determining

upon the admissions of the pleadings and stipulated

facts, that the legacies created under the will of

Richard H. FoUis, deceased, the taxes upon which

were sued for in this action, were contingent

;

3. The Court erred in deciding and determining

upon the admissions of the pleadings and stipulated

facts, that the said legacies had not vested in the

legatees within the true intent and meaning of the

War Revenue Act of Congress of the United States

approved June 13th, 1898 (30 Stat. 464), and the

Acts amendatory thereof, and that the same had not

vested prior to July 1st, 1902

;

4. The Court erred in deciding and determining

upon the admissions of the pleadings and stipulated

facts, that the said legatees were not subject to the

tax mentioned and described in the plaintiffs' com-

plaint, and imposed under the Acts of Congress last

mentioned

;

5. The Court erred in deciding and determining

upon the admissions of the pleadings and stipulated

facts, that the legatees in the complaint mentioned,

within the true intent and meaning of the said Acts

of Congress, had not prior to July 1st, 1902, become

vested with the right to the beneficial enjoyment of

the corpus of the trust estate from which the income

or annuities were derivable or were to be derived,
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which said trust estate is mentioned and described in

the plaintiffs' complaint;

6. The Court erred in deciding and determining

upon the admissions of the pleadings and stipulated

facts, that the present right of the said legatees to

the beneficial enjoyment of the said trust estate

could not be valued and that the same could not be

found to be of a value in excess of ten thousand dol-

lars in the case of each legatee or be found to be of

anv value whatever

;

7. The Court erred in deciding and determing

upon the admission of the pleadings and stipulated

facts, that the defendant had not in the regular

course of his duties valued, in the case of each lega-

tee, the present right of such legatee to receive the

income or annuit.y from a certain definite trust es-

tate, which said trust estate was capable of being

valued, and which was in fact valued by the said de-

fendant;

8. The Coui't erred in deciding and determining

upon the admissions of the pleadings and the stipu-

lated facts, that the said taxes had not been assessed

and levied u])(>n and collected on account of the valu-

ation of and the value of the |)resent right lo receive

the income and annuity from a trust estate, in the

case of eacli legatee;

9. The (^)urt erred in deciding and determining

upon the admissions of the pleadings and the stii)U-
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lated facts, that the defendant had not, in the case of

each legatee assessed and valued the present right to

the beneficial enjo}Tiient of the corpus of the trust

estate from which each legatee was bequeathed a

certain income or annuity

;

10. The Court erred in deciding and determining

upon the admissions of the pleadings and the stipu-

lated facts, in the case of each legatee, that such

present right to the beneficial enjoyment was contin-

gent, that the same had not been vested, that the

same was not capable of a valuation, that the same

was not of a value in excess of ten thousand dollars,

that the same was not of the value set forth in the

complaint and answer as fixed by the defendant, and

that the same was not subject to the operation of

the said War Revenue Act and was not taxable and

had not vested prior to July 1st, 1902

;

11. The Court erred in deciding and determining

upon the admissions of the pleadings in the stipu-

lated facts that the defendant was liable to the plain-

tiffs on account of the collection of the taxes men-

tioned in the complaint in the sum of eighteen hun-

dred and sixty and 66/100 ($1860.66) dollars, to-

gether with interest at seven (7) per cent per annum

from October 18th, 1901; and in awarding to the

plaintiffs, judgment against the defendant for said

amount and interest. Under the admissions of the

pleadings in the stipulated facts, the defendant was
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not liable to the plaintiffs in any sum whatever,

either personally, or as collector, or as the repre-

sentative of the United States of America.

Dated, Aug. 29, 1907.

ROBT. T. DEVLIX, '

United States Attorney,

Attorney for Defendant.

[Endorsed] : No. 13,339. In the Circuit Court of

the United States for the X. D. of California.

Union Trust Co., etc. et al. Plaintiffs vs. John C.

L}Tich, as Collector, etc.. Deft. Assignment of Error.

Filed August 29, 1907. Southard Hoffman, Clerk.

By J. A. Schaertzer, Deputy.
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In the Circuit Court of the United States, Ninth Cir-

cuity Northern District of California,

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation) , and JAMES H.

FOLLIS, as Trustees under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILLIAN MARY GRIF-

FIN and CLARENCE G. FOLLIS, Benefi-

ciaries Under the Trust Created by the Last

Will of RICHARD H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of the United States

Internal Revenue of the First District of

California,

Defendant.

Order Allowing Writ of Error, etc.

This 26th day of August, 1907, came the defendant

by his attorney, and filed herein and presented to the

Court his petition, praying for the allowance of a

writ of error, an assignment of errors intended to

be urged by him, praying, also, that a transcript of

the record and proceedings and papers upon which

the judgment herein was rendered, duly authenti-
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cated, may be sent to the United States Circuit

Court of Appeals for the Ninth Judicial Circuit, and

that such other and further proceedings may be had

as may be proper in the premises.

On consideration whereof the court does allow the

writ of error and without requiring a bond of the

said defendant in any amount, it appearing to the

court that the said writ of error is sued out under

the direction of the department of justice of the

United States and of the treasury department of the

United States, and it further appearing that the de-

fendant is sued in a representative capacity as and

for the government of the United States.

It is further ordered that proceedings upon the

judgment entered herein be stayed until a deter-

mination of this cause by the Circuit Court of Ap-

peals.

Dated August 29th, 1907.

W. C. VAN FLEET,

Judge.

[Endorsed] : No. 13,339. In the Circuit Court of

the United States for the N. Dist. of Calif. Union

Trust Co. et al. ( Follis Est.) vs. John C. Lynch,

Collector, etc. Order Allowing Writ. Filed Au-

gust 29, 1907. Southard TToffman, Clerk. By J.

A. Schaertzer, l)ei)uty.
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In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of California.

No. 13,339.

UNION TRUST COMPANY OP SAN PRAN-
CISCO (a Corporation), et al., etc.,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States Inter-

nal Revenue of the Pirst District of Califor-

nia,

Defendant.

Clerk's Certificate to Record on Writ of Error.

I, Southard Hoffman, Clerk of the Circuit Court

of the United States of America, of the Ninth Judi-

cial Circuit, in and for the Northern District of Cal-

ifornia, do hereby certify the foregoing one hundred

and sixty-five (165) pages, numbered from 1 to 165,

inclusive, to be a full, true and correct copy of the

record and proceedings in the above and therein en-

titled cause, as the same remains of record and on file

in the office of the clerk of said Circuit Court, and

that the same constitute the return to the annexed

writ of error.

I further certify that the cost of preparing and cer-

tifying the transcriptof record on writ of error in this



228 John C. Lynch vs.

cause amounts to the suni of $100.20 ; that said simi

will be charged by me in my quarterly account against

the United States, for the quarter ending September

30, 1907, and that the original writ of error and cita-

tion issued in said cause are hereto annexed.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this 28th

day of September, A. D. 1907.

[Seal] SOUTHARD HOFFMAN,
Clerk of the United States Circuit Court, Ninth Judi-

cial Circuit, Northern District of California.

Writ of Error (Original).

UNITED STATES OF AMERICA,—ss.

The President of the United States of America, to

the Honorable, the Judges of the Circuit Court

of the United States for the Ninth Circuit,

Northern District of California, Greetinji::

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said Ciivuit Court, before you, or some of vou,

between Union Trust Comi)any of San Francis(*o (a

corporation), nnd Jamc»s H. Follis, as trustees under

the tnist de( hired by the last will of Richard H. Fol-

lis, deceased, and Margaret I)e Vecchi, James H. Fol-
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lis, Richard H. Follis, Jr., Lillian Mary Griffin and

Clarence G. Follis, beneficiaries under the trust cre-

ated by the last will of Richard H. Follis, deceased,

plaintiffs, defendants in error, a manifest error hath

happened, to the great damage of the said John C.

Lynch, Collector of United States Internal Rev-

enue of the First District of California, defendant,

plaintiff in error, as by his complaint appears

:

We being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done

to the parties aforesaid in this behalf, do command

you, if judgment be therein given, that then, under

your seal, distinctly and openly, you send the record

and proceedings aforesaid, with all things concern-

ing the same, to the United States Circuit Court of

Appeals for the Ninth Circuit, together with this

writ, so that you have the same at the city of San

Francisco, in the State of California, within thirty

days from the date hereof, in the said Circuit Court

of Appeals, to be then and there held, that, the rec-

ord and proceedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to

be done therein to correct that error, what of right,

and according to the laws of the United States,

should be done.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, the 29th
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day of August, in the year of our Lord one thousand

nine hundred and seven.

[Seal] SOUTHARD HOFFMAN,

Clerk of the United States Circuit Court for the

Xinth Circuit, Northern District of California.

Allowed by
W. C. VAN FLEET,

Dist. Judge Presiding.

The answer of tlie Judges of the Circuit Court of

the L'nited States of the Ninth Judicial Circuit, in

and for the Northern District of California.

The record and all proceedings of the plaint where-

of mention is within made, with all things touching

the same, we certify under the seal of our said Court,

to the United States Circuit Court of Appeals for

the Ninth Circuit, within mentioned at the day and

place within contained, in a certain schedule to this

writ annexed as within we are conmianded.

By the Court.

[Seal] SOUTHAED HOFFMAN,
Clerk.

Service of the within writ by copy admitted this

31st day of August, 1907.

HELLEK & POWERS,
Attorneys for Plaintiffs.

[End(n-sed]: No. 13,339. United States Circuit

Court for the Ninth Circuit, N. Dist. of Calif. Union
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Trust Company et al., Plaintiff in Error, vs. Jno. C.

Lynch, etc.. Defendant in Eiror. Writ of Error.

Piled August 31st, 1907. Southard Hoffman, Clerk.

By W. B. Maling, Deputy Clerk.

Citation on Writ of Error (Original).

UNITED STATES OP AMERICA,—ss.

The President of the United States, to Union

Trust Company of San Prancisco (a Cor-

poration), and James H. PoUis, as Trustees un-

der the Trust Declared by the Last Will of Rich-

ard H. PoUis, Deceased, and Margaret De Vec-

chi, James H. PoUis, Richard H. PoUis, Jr., Lil-

lian Mary Griffin, and Clarence G. PoUis, Bene-

ficiaries under the Trust Created by the Last

Will of Richard H- PoUis, Deceased, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals for

the Ninth Circuit, to be holden at the city of San

Prancisco, in the State of California, within thirty

days form the date hereof, pursuant to a writ of error

duly issued and now on file in the clerk's office of the

United States Circuit Court for the Ninth Circuit,

Northern District of California, wherein Union

Trust Company of San Prancisco (a Corporation),

and James H. PoUis, as Trustee under the Trust De-
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dared by the Last TViU of Eichard H. FoUis, De-

ceased, and Margaret De Vecelii, James H. Follis,

Eichard H. Follis, Jr.. Lillian ^lary Griffin and Clar-

ence G. Follis, Beneficiaries under the Trust Created

by the Last Will of Eichard H. Follis, Deceased, are

Defendants in Error, and John C. Lynch, Collector

of L^nited States Internal Eevenue of the First Dis-

trict of California, is plaintiff in error, to show cause,

if any there be, why the judgment rendered against

the said plaintiff in error, as in the said writ of error

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that be-

half.

Witness, the Honorable W. C. VAN FLEET,

L^nited States District Judge for the Northern Dis-

trict of California, this 29th day of August, A. D.

1907.

W. C. VAN FLEET,

United States District Judsfe.

Service of the within Citation on Writ by copy ad-

mitted this 31st day of August, 1907.

HELLEB & POWEES,
Attorneys for Plaintiff.

[Endorsed] : No. 13,339. U. S. Circuit Court for

the Ninth Circuit, N. Dist. of Calif. Union Trust

Company et al., Plaintiffs in Kitch*, vs. Jno. C.
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Lynch, etc. Citation on Writ of Error. Filed Au-

gust 31st, 1907. Southard Hoffman, Clerk. By W.

B. Maling, Deputy Clerk.

[Endorsed] : No. 1507. United States Circuit

Court of Appeals for the Ninth Circuit. John C.

Lynch, Collector of United States Internal Revenue

of the First District of California, Plaintiff in Error,

vs. Union Trust Company of San Francisco (a Cor-

poration), and James H. FoUis, as Trustee under the

Trust Declared by the Last Will of Richard H. Fol-

lis. Deceased, and Margaret De Vecchi, James H.

FoUis, Richard H. FoUis, Jr., Lillian Mary Griffin

and Clarence G. FoUis, Beneficiaries under the Trust

Created by the Last Will of Richard H. Follis, De-

ceased, Defendants in Error. Transcript of Record.

Upon Writ of Error to the United States Circuit

Court for the Northern District of California.

Filed September 28, 1907.

F. D. MONCKTON,
Clerk.





No. 1507

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

JOHN C. LYNCH, Collector of United
States Internal Revenue of the First

District of California,

PJaw tiff in Error,

vs.

UNION TRUST COMPANY OF SAN
FRANCISCO (a corporation) and
JAMES H. FOLLIS, as Trustees under
tlie Trust declared by the Last Will of

Richard H. Follis, deceased, and MAR-
CARET DE VECCHI, JAMES H.
FOLLIS, RICHARD H. FOLLIS,
JR., LILLIAN MARY GRIFFIN
and CLARENCE G. FOLLIS, Bene-
ficiaries under the Trust created by
the Last Will of Richard H. Follis,

deceased,

Defendants' in Error,

>

BRIEF OF PLAINTIFF IX ERROR.
Upon Writ of Error to the United States Circnit Court for the

Northern District of California.

Robert T. De\t.ix^
United States Attorney,

George Clark,
Assistant United States Attorney,FILED

JAHr) '

'""3 Attorneys for Plaiyitiff in Error,

Filed this da\; of January, A. D. 1908,

FRANK D. MONCKTON, Clerk.

By ™ - Deputjf Clerk.





No. 1507

United States Circuit Court of Appeals

For the Ninth Circuit.

JOHN C. LYNCH, Collector of United
States Internal Revenue of the First
District of California,

Plaintiff in Error,
vs.

UNION TRUST COMPANY OF SAN
FRANCISCO (a corporation) and
JAMES H. FOLLIS, as Trustees under
the Trust declared by the Last Will of

Richard H. FoUis, deceased, and MAR-
GARET DE VECCHI, JAMES H.
FOLLIS, RICHARD H. FOLLIS,
JR., LILLIAN MARY GRIFFIN
and CLARENCE G. FOLLIS, Bene-
ficiaries under the Trust created by
the Last Will of Richard H. FoUis,
deceased.

Defendants in Error,

Upon Writ of Error to the United States Circuit Court for the

Northern District of California.

BRIEF OF PLAINTIFF IN ERROR.

STATEMENT OF THE FACTS.

This is an action prosecuted against John C.

Lynch as Collector of United States Internal Rev-



enue of the First District of California. The ob-

ject of the action is to recover certain taxes alleged

to have been unlaAvfnlly imposed upon the legatees

mentioned in the complaint. The action involves a

construction of the original War Eevenue Act of

June 13th, 1898 (30 Stat. 461). This Act was re-

pealed April 12th, 1902 (32 Stat. 500). The repeal

went into effect July 1st, 1902. A supplementary

Act was passed June 27, 1902, (32 Stat. 406).

The defendants in error, plaintiffs below, are the

trustees under the will of one Richard H. Follis.

Follis died in 1900. At the time of his death he

was a resident of San Francisco, California. He
left a Will devising and bequeathing a large amount

of real and personal property in trust to certain

trustees therein named. Defendants in error are

the trustees named in the Will. The beneficiaries

of the trust are the following named persons : Mar-

garet De Vecchi, James H. Follis, Richard H. Fol-

lis, Jr., Lillian Mary Griffin, and Clarence G. Follis.

The particular' provisions of the Will of the de-

ceased on acount of which the tax was levied are

set forth in Exhibit I of the original com])laint, in

the transcri})t at pages 15, 16, 17, 18, 19 and 20.

Tliis particular exhibit is made a ]>ai-t of the sec-

ond amended complaint appearing at page 161 of

the transcript, by a stipulation filed in the cause and

printed at page 190 of the transcri])t.

The Collector levied the tax wliicli was oolle(*ted

in this case, upon the theory that a i)resent right to



receive the income from the corpus of the trust es-

tate vested in the various legatees under the Will of

Richard H. Follis, notwithstanding the fact that

such legatees did not come in possession of the cor-

pus of the estate until they reached certain ages.

The Will of the Deceased, hereinbefore referred to,

provided as to the rest, residue and remainder of

the estate of the said deceased, as follows: (Trans.

p. 15).

^^ Fourth: All the rest, residue and remainder of

'' my estate, real and personal, wherever situate and
"" of w^hatever name or nature the same may be, I

*^ hereby give, devise and bequeath to my friend

" James L. Flood and my son Frederick F. Follis,

" in trust nevertheless to receive the rents, issues

" and profits of the same to and for the use and
" benefit of my children, namely, Margaret E. Fol-

'' lis, now wife of Dr. De Vecchi, Frederick F. Fol-

'' lis, James H. Follis, Richard H. Follis, Junior,

'' Mary Lilly Follis and George Clarence Follis."

Subdivisions 1, 2, 3, 4 and 5 of paragraph

''Fourth" of that part of the Will contained the

powers of the trustees and expressed the terms and

conditions of the trust. Subdivision 6 of paragraph

Fourth" is, as follows:

6. To pay the net proceeds of the income, rents,

issues and profits of said trust quarterly, upon
the first day of each and every qviarter of the year

equally, share and share alike, to all of my chil-

dren, Margaret, Frederick, James, Richard, Mary
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'^ and George up to and until such time as each of

** them shall attain to the ages following, that is to

*^ say:

^' Until said Margaret E. FoUis, now wife of Dr.

** De Vecchi, shall attain the age of thirty-nine

'* years, until said Frederick F. Follis shall attain

^' the age of thirty-five years; until said James H.
'' Follis, shall attain the age of thirty-three years;

*^ until said Richard H. Follis, Junior, shall attain

** the age of thirty-one years; until said Mary Lilly

'' Follis shall attain the age of twenty-nine years;

'' and until said George Clarence Follis shall at-

'' tain the age of twenty-seven years/'

Subdivision 7 of paragraph *' Fourth" contains

provisions for the distribution of the estate in parts

as the legatees attain the respective ages mentioned

in subdivision 6 of paragraph ^* Fourth". It is di-

rected that the estate of the deceased shall be ap-

praised and that upon making the appraisement

that

** Thereupon said trustees shall divide the amount
'* of such appraisement into such numl)er of aliquot

** parts as shall correspond to the number of my
** said children to whom distrilnition shall remain
'* to be made.

**T^pon ascertainment of the amount of such ali-

*' quot paints my said trustees shall convey to the

** child attaining the age hereinl)efore ex]U'essed, his

** or her aliquot ])art according to the valuation



'' stated in such appraisement, in severalty and in

^' specie so far as the same may be practicable."

It is alleged in the complaint and not denied in

the answer that final distribution of the estate of

the deceased to the trustees mentioned in the com-

plaint has been made.

Paragraph ^'Fourth" of the second amended com-

plaint (Transcript page 164) sets forth that just

prior to the final distribution of the Estate of Fol-

lis to the trustees, the executors of the estate filed a

certain schedule and return with the defendant, as

Collector, on what is known as Form No. 419, as re-

vised March 24th, 1899, under sections 29 and 30 of

the Act of Congress of June 13th, 1898, showing the

taxes assessable against the legacies and distributive

shares under the Last Will and Testament of said

deceased. The schedule and return, Exliibit ^*3"

(Transcript between pages 180 and 181) is made a

part of the second amended complaint. As alleged

in said paragraph IV of said second amended com-

plaint and as shown in this Exhibit number *^3" the

following taxes were assessed against the interests

of the several legatees: Margaret De Vecchi, $173.-

016; James H. Follis, $178,338; Richard H. Follis,

Jr., $346,039; Lillian Mary Griffin, $321,462; Clar-

ence G. Follis, $331,025.

The answer filed by the Collector (Transcript

page 192) sets forth the provisions of the Will of

Follis under which the estate was distributed. From
the fact that the rest, residue and remainder of the



personal property amounted to $778,^1:91.28, it is al-

leged in paragraph II of the answer (Transcript

page 197) that the present values of the ** annuities"

to which each of the legatees became entitled under

the Will are, as follows

:

Margaret E. De Yecchi, $23,068.83; James H.

FoUis, $23,778.52; Richard H. FoUis, $30,759.41;

Lillian Mary Griffin, $28,57-1.43; Clarence George

Follis, $29,424.53.

Turning again to Exhibit *^1" of the second

amended complaint (Transcript between pages 180

and 181) it will be observed that the clear value

of the personal property passing under the residu-

ary clause of the Will is $778,491.28. The schedule

and return sets forth the ages of the various lega-

tees, the clear valuation of the property to the in-

come of which each legatee is entitled, the annual

income from such legacies upon a four per cent

basis, the time which, under the Will of the De-

ceased, the legacies will be held in ti'ust, and also

the present worth of the various '* annuities'' which

the legatees were to receive under the provisions of

the Will.

The present worth of the so-called '^annuities''

was estimated in acfoi-danpo with the tallies in use

})y tlie Collector.

The stipulation of facts (Ti"ansc]M])t ])ag(* 21)^)

is to the effect that the allegations of the first para-

graph of \\w defendant's answer are true. These

allegations ai*e to the effert that the ](\Lrntees re-



ceived the property bequeathed to them as provided

for in the fourth paragraph of the Will of the De-

ceased.

The second paragraph of the stipulation of facts

(Transcript page 214) first sets out the total clear

value of the personal property left in trust. It is

further stipulated in said paragraph of the stipu-

lation of facts, as follows:

" The value of the legacy derived by Margaret
^^ E. De Vecchi, estimated in accordance with ap-

'' proved annuity tables, was $23,068.83; by James
" H. Follis, $23,778.52; by Richard H. Pollis, $30,-

^^759.41; by Lillian Mary Grifi&n, $28,574.43; by
" Clarence George Follis, $29,424.53.

" That the present clear values of the rights of

^^ the respective legatees to receive the income from
'' said legacies for the respective periods during

" which the trustees were to hold the corpus of the

^' trust property and pay the income to the bene-

^' ficiaries, as provided by said will, were at all

'' times the same as set forth in said schedule and
^^ return, to wit, as last above estimated.

*^ That said income, as provided by the terms of

'' the said Will, was to be derived wholly from said

*^ personal property. That the right and title to

^' receive said income was capable of a present clear

'' valuation, and had a present clear valuation, and

" that the valuations in said schedule and return, as

'^ last herein set forth, were correct clear valuations

'' of said rights.
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** That the present clear value of the rights to

*' the beneficial eniojTuent ol: the bequest passing

*' to each of the said legatees by reason of the said

'* Will creating said legacies, derived from said

** personal property, thus computed was in each

" case over $10,000."

ARGUMENT.

This case, under the foregoing facts, presents the

question as to whether a tax may be imposed,

imder the provisions of the War Revenue Act, upon

the right to receive the income from personal prop-

erty left in trust for a certain period, which period

terminated after the repeal of the War Revenue

Act. It is to be noted that the tax was not imposed

upon moneys or personal property to be actually

received by or passing into the hands of the lega-

tees. The tax was imposed upon the right of each

legatee to enjoy the income from the corpus of the

trust estate which was delivered to the trustees for

the benefit of the various legatees. The property

is to 'Be managed by the trustees for the sole use and

benefit of the legatees. The legatees receive the

wliole of the income therefrom. They are the true

owners foi* a stated term.

It is expressly sti|)ulated that the right of each lega-

tee to receive the income from the trust estate was

a tliiui^ (•a]>abh» of ])ein^ valued.
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The Act of June 27, 1902, is but a legislative con-

struction of the original act. It is immaterial

whether the portions of the income from the trust

estate which have been received by any one of the

legatees aggregate the sum of $10,000. It is imma-

terial whether any income has in fact been paid to

the legatees. The tax involved is not imposed upon

the income, but is imposed upon the right of the

Follis legatees to the enjoyment of these legacies.

The right to the enjoyment of such legacies is a

definite property right capable of exact valuation.

It is to be particularly noted that the Act of June

27, 1902, prohibits an assessment upon a contingent

beneficial interest ^Svhich shall not become abso-

'' lutely vested in possession or enjo^nnent prior to

" July 1st, 1902 '\

We think it may be properly contended that the

legatees under the Will of Follis became vested

with the enjoyment of the trust estate. While the

trust property did not pass into their hands, they

became vested with the right to receive the income

of the trust estate for a certain definite period.

The Government first imposed a tax upon the

entire trust fund created by the Will of Follis.

Thereafter, in view of the decision in the Vander-

bilt case, the greater portion of the tax was re-

funded. In the Vanderbilt case the legatee was

left a large amount of personal property in trust,

which he was to receive upon the condition that he

arrived at a certain age. But meanwhile it was
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specifically provided tliat he should have the enjoy-

ment oi' the trust fund until his arrival at the age

named in the \v ill. The trust fund was the re-

mainder 01 the estate and was capable of an exact

ascertainment and valuation. So in this case, the

trust fund is the remainder of the estate and was

capable of an exact ascertainment and valuation.

The Supreme Court, however, ruled in the Van-

derbilt case that the legatee was never vested with

the possession or enjoyment of the entire trust fund

and that the vesting of the entire fund was contin-

gent upon the arrival of the legatee at a certain age.

It consequently ruled that the tax could not be im-

posed upon the corpus of the trust fund.

Vanderbilt v. Eidman, 196 U. S. 480.

It is to be particularly noted, however, that no at-

tempt was made by the plaintiff in the case of Van-

derbilt V. Eidman to recover the tax imposed upon

**the right of Alfred G. Vanderbilt to the beneficial

** enjoijmcni'' of the trust fund until he became

thirty years of age. The statement of facts in the

case is by Mr. Justice White, and it is stated therein

that the present right to the enjoyment of the trust

fund was taxed for a certain amount and that the

suit was to recover merely taxes unlawfully imposed

upon the corpus of the trust fund, the vesting of

which was contingent.

The Ciovci-nmeiit has declined to I'duiul to tlie plain-

tiffs in the case before the Court, the tax imposed

upon the present right of the Foil is legntees to the
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enjoyment of the trust legacies. The tax now in-

volved in this case is not imposed upon the corpus

of the trust fund created under the Will of Follis.

The case is like the Vanderbilt case.

The position of the Government in the case is that

each of the legatees virtually received an equitable

estate for a term in a portion of the trust estate.

Judge De Haven was sitting in the Circuit Court

upon the final determination of the case. In find-

ing for the defendants in error he but foUow^ed the

opinion previously rendered in the same Court by

Judge Morrow upon a demurrer interposed to the

complaint. This opinion is reported in 148 Fed.

49. It will be noted that the Circuit Court based its

opinion largely upon expressions of the Supreme

Court in the case of Vanderbilt v. Eidman herein-

before referred to. We think that that case is in

fact in favor of the contention of the plaintiff in

error. While it is true the point was not raised in

the Vanderbilt case which was raised by the defend-

ant in error in this case, the expression of the Su-

preme Court with reference to "the right of Alfred

G. Vanderbilt to the beneficial enjoyment" of the

trust fund until he became thirty years of age in-

dicates on the part of the Court the opinion that

there was in fact such a right that it was capable of

valuation and that Alfred G. Vanderbilt became

vested with the beneficial enjo^Tuent thereof.

The Act of June 27th, 1902 (32 Stat. 406), directs

the Secretary of the Treasury (see Section 3) to



12

repay all taxes on eontiiigeiit beneficial interests

wiiich shall not have become vested prior to July

1st, 19U2, and that no tax shall be assessed or im-

posed under said Act approved June 13th, lb98,

upon or in respect to any contingent beneficial in-

terest which shall not become absolutely vested in

possession or enjoyment prior to said July 1st, 1902.

AVhile, as hereinbefore stated, it is true that the pos-

session of the ti'ust estate was not conferred upon

the legatees immediately, yet they became immedi-

ately vested with the income of the whole ti*ust es-

tate. Had they l^een given a life estate in the tiiist

fimd, that would not have carried with it the right

to eonsmne the estate itself, yet such an estate would

have been assessable . There cannot possibly be any

difference between the right of the Government to

tax property in the case assimied and in the case at

bar. Will it be contended that had the five legatees

under the Will of Follis ]3een given life estates or

estates for a limited niunber of yeai-s in this per-

sonal proi>eil:y, the tax could not have been imposed f

What possible difference can it make, that the pos-

session of the estate and management thereof are

left in the hands of the tmstees?

The practice pui-sued by the Collector of Internal

Revenue in this case was the same as that reviewed

and approved in the case pf Shanley v. Ilerold, 141

Fed. Rep. 423.

The Court say

:

**The trustee who held the lecracy was directed

to expend the income thereof for his support.
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maintenance and education until he should ar-

rive at the age of 21 years, and, since his life

expectancy extended beyond that period, he

would seem to have, and to be in the possession

and enjoyment of, a present beneficial interest

in said fund for the period of 14 years, being

the difference between his age at the death of

the testator and the time when he would reach

the age of 21. We estimate the total taxable

value of the legacy therefore at $42,252.48,

which value should be taxed under the act at the

rate of $1,121/2 per 100, making the tax payable
thereon $475.34."

Notwithstanding the Court in the case last re-

ferred to directly ruled that so far as the corpus of

the trust estate was concerned, the vesting thereof

was wholly contingent and the legatee was vested

with neither the possession nor the enjoyment of

the same, yet it ruled that so far as the right to re-

ceive the income from the money invested in the

trust was concerned, there was nothing indefinite or

contingent about it. The language used by the tes-

tator in the case of Shanley v. Herold, in leaving

his estate in trust, was practically similar to that

used by Richard H. FoUis. The Court had before

it the precise question as to whether a tax could be

imposed upon the right of a person of a given age

to receive the income from a certain amount of per-

sonal property left in trust. It determined that it

could be, and it also determined that such right was

a vested one.
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This decision was unanimously approved on the

writ of error to the Circuit Coui-t of Appeals for the

Third Circuit.

See

Herold v. Shanley, 1^6 Fed. Eep. 20.

The case of Vanderbilt v. Eidman is referred to

and followed in the case of Disston v. M'Clain, 143

Fed. 191. In the decision in that case the Circuit

Court ruled that the right of the legatee to receive

certain income for life was capable of exact valua-

tion and that it was in present possession and en-

joyment.

On appeal, however, to the Circuit Court of Ap-

peals for the Third Circuit, the case was reversed.

Disston V. M'Clain, 147 Fed. 114.

It will be observed that the case last cited and the

case of Stanley v. Herold were finally determined

upon appeal by the same Circuit Court of Appeals.

For this reason we think it may properly be urged

that the case of Disston v. M'Clain, 147 Fed. 114,

does not overrule the doctrine of the case of Shanley

V. Herold. AVe concede, however, that, on appeal,

the Circuit Court of Appeals, in the case of Shanley

v. Herold, was not called upon to pass upon the ques-

tion as to whether the ric^lit of a legatee under the

will of Shanley to receive an income from the trust

estate was subject to tax. Plaintiffs below in tliat

case did not a])])eal.

In the case of Disston v. M'Clain, certain pro})-

cT-fv was iriven in trust to the trustees desimiated in
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the Will of Horace C. Disston. The trustees were

directed to pay an annuity of $15,000 in quarterly

installments to one Rachael Asch for life. The Col-

lector sought to place a valuation upon the present

right of this legatee to receive this annuity.

Speaking of the decision of the Circuit Court, the

Circuit Court of Appeals said:

^^The grounds of the Court's decision as dis-

closed in the short opinion sent up in the record
seem to be that the provision of the will in favor
of Rachael Asch, was in effect a legacy of a life

estate in the present value of so much or all of
the personal property as would be necessary to

produce the income of $15,000 a year, as ascer-

tained by the mortality tables authorized by cer-

tain regulations of the Treasury Department,
and that said life estate vested as an entirety

in possession or enjo^Taent immediately upon
the death of the testator."

The Court proceeds to point out that absolutely

no definite sum was given to this legatee in trust

or otherwise and that whether the legatee would ever

receive the annuities was contingent upon her being

alive when such annuities were payable. The Court

also points out that there is no definite sum given to

the trustees or set apart by the will, the income of

which, whatever it may be, is to be used for the

legatee.

The Court then declares

:

^^To create the corpus of a legacy, the income
of which will supply these definite quarterly
pa}anents, would impose upon the trustees the

necessity of setting apart such an amount of



16

money as would, in their judgment, produce the

income, thus creating a principal smn or corpus
whicli the testator lias not seen lit to create in

the shape of a legacy, and to so create it by the

mere exercise of a judgment which may prove
mistaken in its results. The sum thus arbi-

trarily estimated, the collector assumes the right

of appraising as the legacy of a life estate in

personal property, the present value of which,
for the purposes of taxation, is to be ascertained

by rules and methods not designated in the tax-

ing law, nor, as we think, authorized or con-

templated thereby."

The Court proceeds to distinguish between the be-

queathing of an annuity and the bequeathing of the

whole usufruct of a definite amount of personal

property. It points out that in the case of Vander-

bilt V. Eidman, the legatee was bequeathed the right

to enjoy the entire income from a certain trust estate

for a definite period. The Court remarks that al-

though under the Will of Uisston all of the income

from the trust estate might be required to pay the

annuity of $15,000, the legal character of the legacy

cannot be changed. Its conclusion virtually is, that

under the Will of Disston, the legatee was not left

what might be teraied a life estate in a certain trust

fund. The Court proceeds then to point out, at

page 119 of the decision, that in tlie case of Vander-

])ilt V. Ei(hnaii, the taxability of the right of a lega-

tee to receive llie income fi'om ihv ti'ust estate was

not necessarily involved but at the same time de-

clares that the AVill of Vnndei'bilt was essentinlly

rliffci'dit fi'oin the Will of Disston.
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In the case before the Court the action of the Col-

lector amounted to the levying of the tax upon an

equitable estate for a term of years, the legal title

to the term being in the trustees, but the enjoyment

of the property being vested entirely in the benefi-

ciaries.

There may be some doubt as to whether this equi-

table estate, which was vested in the legatees of

FoUis, could have been disposed of, or could have

been subjected to execution.

Civil Code (CaL), Sec. 867.

In the case of

Fatjo V. Swasey, 111 Cal. 628-637,

the Supreme Court of the State of California point

out that under the section last referred to as it now
stands, the beneficiary of a trust for the receipt of

rents and profits of real property may transfer his

right thereto. It is settled, however, that if the tes-

tator has so framed the language of his Will creating

the trust, as to indicate an intent that the interests

of the heirs should not be alienable, in that event the

Court will carry out his intentions.

Seymour v. McAvoy, 121 Cal. 438

;

Blackburn v. Webb, 133 Cal. 420.

We ask the Court to note particularly the case of

Sejnnour v. McAvoy, 121 Cal. 438.

In that case the Court ruled that the interests of

the cestuis que trustent were not, by virtue of the

restrictive language used by the testator, subject to
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the pa}TQent of debts incurred, but it unquestionabl}'

appears from the decision that the Will conferred a

vested estate upon those entitled to receive the in-

come from the trust estate. At page 443 of the

opinion the Supreme Court of the State of Cali-

fornia uses the following language:

*' Alienability is not an essential attribute of

an equitable life estate in property; and there is

nothing in the policy of the law prohibiting a
donor from providing that his bounty shall be
enjoyed only by those to whom he intends to

extend it, and that property devoted by him to

a trust, otherwise valid, shall not be diverted

from its appointed destination."

Thus it will be seen that under the laws of the

State of California, the testator, by the mere use of

a restrictive clause can prevent his beneficiary from

disposing of his right to the income of property left

in trust for his benefit. If the testator omits to use

restrictive words in creating the trust, the benefi-

ciary has an absolute right to sell his entire interest

in the trust. As above indicated, there may be some

dou])t as to whether the legatees of Follis had the

right to dispose of their right to receive their

income from the trust estate. The opening part of

paragraph ** Fourth" and subdivision 5 of para-

graph ** Fourth" of the will would seem to indicate

that the legatees had the right to alienate their right

to receive the income. 1'lie latter ])ortion of subdi-

vision 4 f)f parngra])h ** Fourth' \ however, would

seem to indicate ihi\i tlie legatees would not have the

right to alienate anv more of the income than would
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remain after deducting sufficient for their proper

support and maintenance. But, however the Court

may view these provisions of the trust clause in the

Will of Follis, it results that under the laws of the

State of California, the legatees were at least in-

vested with an equitable estate in the trust property

for a term of years. So far as they were concerned,

the only possible limitation upon the complete bene-

ficial enjoyment of the trust estate would be a re-

striction against alienation. Even though the leg-

atees could not alienate their entire interest in the

right to receive the income, nevertheless they were

vested with the enjo}Tiient of right to receive the

whole of it. It was capable of valuation, it was

correctly valued, and we think that it w^as properly

taxed.

Alienability was not necessary to the creation of

an equitable estate for a term of years in the various

legatees. That is the practical effect of the rulings

of the Supreme Court of the State of California and

of the law of the State of California.

In view of the foregoing, w^e think that the judg-

ment of the Circuit Court should be reversed.

Respectfully submitted,

Robert T. Devltx,

United States Attorney,

George Clark,
Assistant United States Attorney,

Attorneys for Plaintiff in Error.
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the Last Will of Richard H. Follis,
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BRIEF OF DEFENDANTS IN ERROR

THE FACTS.

The facts in this case are lucidly and succinctly stat-

ed in the brief of plaintiff in error. In some particu-

lars, however, we would criticise the statement as be-



ing too terse and abbreviated, and in consequence we

respectfully ask the Court to supplement it by a refer-

ence to the opinion rendered by Judge Morrow in the

Circuit Court on the demurrer to the complaint.

Union Trust Company of San Francisco v.

Lynch, 148 Fed. Rep. 49.

The statement of facts as set forth in that opinion

is entirely applicable to the case as presented here, for

the reason that the principles of law involved are in

no wise changed by the answer of the defendant and

the ''Stipulation of Facts." (Trans., pp. 213-216.)

The only other comment we have to make on appel-

lant's statement of the facts is, that the use of the word

"annuities" (page 6 of the Brief) is entirely inaccurate.

What he treats as and has termed an "annuity" is ac-

tually the right to the receipt of the income of a trust

estate subject to the terms of the trust. From no stand-

point can such a right be termed an annuity.

We would also emphasize that the "Stipulation of

Facts" admits that the rights of the beneficiaries to

receive the income of the trust estate are rights capable

of valuation, and that the same have been valued only

by and through the use of '^approved annuity tables."

Of course, there is no recognition in this of the right

of the Collector to use such annuity tables, or any other

method for valuing the right to receive income.

Acts or Congrrss Involved in This Case.

Before proceeding to our argument we will, for the

convenience of the Court, set forth the sections of the
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"War Revenue Act" and of the acts repealing the same,

which are involved in the consideration of this case.

On June 13, 1898, was passed "An Act to provide

ways and means to meet war expenditures, and for other

purposes" (30 Statutes at Large, c. 448, pp. 464-465).

Section 29 of that act is as follows:

" That any person or persons having in charge

or trust, as administrators, executors or trustees,

any legacies or distributive shares arising from per-

sonal property, where the whole amount of such

personal property as aforesaid shall exceed the sum
of ten thousand dollars in actual value, passing,

after the passage of this act, from any person pos-

sessed of such property, either by will or by the

intestate laws of any state or territory, or any per-

sonal property or interest therein, transferred by

deed, grant, bargain, sale or gift, made or intended

to take eflfect in possession or enjoyment after the

death of the grantor or bargainer, to any person or

persons, or to any body or bodies, politic or cor-

porate, in trust or otherwise, shall be and herebv

are, made subject to a duty or tax, to be paid to

the United States, as follows—that is to say . .
."

etc.

On April 12, 1902, was passed "An Act to repeal war

revenue taxation, and for other purposes" (32 Stats.

97, c. 500). Section 7 of that act provides:

"That section four . . . and t\venty-nine of the

act of June thirtieth, eighteen hundred and ninety-

eight, and all amendments of said sections and

schedules be, and the same are hereby repealed."



On June 27, 1902, an act was passed entitled "An

Act to provide for refunding taxes paid upon legacies

and bequests for uses of a religious, charitable or edu-

cational character, for the encouragement of art, and

so forth, under the act of June thirteenth, eighteen hun-

dred and ninety-eight, and for other purposes'' (32

Stats. 406, c. 1 160). Section 3 of that act provides as

follows

:

" That in all cases where an executor, adminis-

trator or trustee shall have paid, or shall hereafter

pay, any tax upon any legacy or distributive share

of personal property under the provisions of the

act approved June thirteenth, eighteen hundred

and ninet\^-eight, entitled 'An Act to provide ways

and means to meet war expenditures, and for other

purposes' and amendments thereof, the Secretary

of the treasury be, and he is, hereby authorized

and directed to refund, out of any money in the

treasury not othenvise appropriated, upon proper

application being made to the Commissioner of

Internal Revenue, under such rules and regula-

tions as may be prescribed, so much of said tax

as may have been collected on contingent beneficial

interests which shall not have become vested prior

to July first, nineteen hundred and two. And no

tax shall hereafter be assessed or imposed under

said act approved June thirteenth, eighteen hun-

dred and ninety-eight, upon or in respect of any

contingent beneficial interest which shall not be-

come absolutely vested in possession or enjoyment

prior to said July first, nineteen hundred and two.''



THE ^WAR REVENUE MEASURES" CONFER
NO RIGHT TO LEVY A TAX ON THE
PRESENT RIGHT OF THE BENEFICIARY
OF A TRUST TO RECEIVE THE INCOME
OF THE TRUST ESTATE.

The entire argument of the plaintiff in error in this

case seems to be based upon the contention that the

term 'legacy," as used in the Act of June 13, 1898, must

be construed as including '^the right to receive the in-

come from the money invested . .
." (p. 13 of Plain-

tiff's Brief) . It must also be noted that the assumption

that the term ^'legacy" includes the right to receive an

income during a future period of uncertain duration

necessarily involves a refusal to give full effect to the

following words contained in the Refunding Act of

June 27, 1902, to wit: "absolutely vested in possession or

enjoyment prior to July i, 1902."

We think it unnecessary to elaborate on the proposi-

tion that the exercise of the taxing power has always

been limited by the courts and never extended beyond

the bounds of the statute, and that the courts have al-

ways construed strictly against the taxing power any

laws defining the subject-matter on which a tax is to

be levied. To support the meaning given to the word

"legacy" by the plaintiff in error requires a liberal in-

terpretation of that word in favor of the Government,

and contrary to this rule of interpretation. As is stated

in Eidman v. Martinez, 184 U. S. 578-583,



^' It is an old and familiar rule of the English

courts, applicable to all forms of taxation, and par-

ticularly special taxes, that the sovereign is bound
to express its intention to tax in clear and unam-
biguous language, and that a liberal construction

be given to words of exception confining the opera-

tion of duty. . . . We have ourselves had repeated

occasion to hold that the customs revenue laws

should be liberally interpreted in favor of the im-

porter, and that intent of Congress to impose or

increase a tax upon imports should be expressed

in clear and unambiguous language."

So, also, in the case of Disston v. McLain, 147 Fed.

Rep. 114-116, the rule was laid down very concisely,

as follows:

'^ In this case, as in all cases involving questions

of taxation, it must be borne in mind, as a canon

of construction of universal acceptance in Ameri-

can and English jurisprudence, that no tax burden

is held to be laid on citizen or subject, unless the

legislative intention to so impose is expressed in

clear and unequivocal language, and that in case

of doubt, statutes imposing taxes are construed most

strongly against the Government and in favor of

citizens or subjects, and that such statutes are not

to be liberally construed. No exigency for extend-

ing the meaning of such statutes beyond what they

expressly and clearly import can ever arise, because

it is always within the power of the legislature to

express its intent in language so clear and unequiv-

ocal as not to admit of doubt."

In this connection we think it only proper to apprise

the Court that wc rely very fully on the case last cited,



as also on the case of Herald v. Shanley, 146 Fed. Rep.

20, and that it is a matter of no small surprise to us that

plaintiff in error has attempted to cite these cases as

authorities for the interpretation of the law which he

contends for. We submit that the conclusions from

these decisions, contained in his brief, are refuted by

the cases themselves, and that they are full of expres-

sions which indicate that if the particular question had

been before the Court, it would have felt compelled to

hold that no income was taxable until actually ready to

be paid to the beneficiary and unless it actually was so

paid or ready to be paid prior to the repeal of the War
Revenue Law.

The Refunding Act of June 27, 1902, was an act

which was declaratory of the true construction of the

original statute, so far as the words 'Vested in possession

or enjoyment" are concerned. As said in Vanderbilt

v. Eidman, 196 U. S. 480, 500,

^' In view of the provisions for refunding, we
see no escape from the conclusion that this statute

was in a sense declaratory of what we hold was the

true construction of the Act of 1898."

It seems very clear to us that nothing can be regarded

as "absolutely vested in possession or enjoyment" until

the contingency on which possession was to be based

had actually happened. The statute very plainly says

this, and it is only a strained and artificial construction

which will allow us to discover, as a subject of taxation

thereunder, a series of payments of income, each of

which is contingent both as to possession and enjoy-
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ment upon the happening, in this case, of the uncertain

event that the beneficiaries of the trust would be living

when the payments due thereunder were to be made.

We think that the opinion of the Circuit Court of

Appeals in the case of Disston v. McLain {supra) com-

pletely disposes of the misinterpretation which we con-

tend has been placed on the case of Vanderbilt v. Eid-

man in the brief of plaintiff in error on pp. 9 and 10;

and we might here briefly mention that in the Disston

case the Supreme Court of the United States denied

the petition of the Government for a writ of certiorari.

McLain v. Disston, 207 U. S. 587.

It was impossible for the Supreme Court, in the Van-

derbilt case, to pass upon the question whether the Gov-

ernment could tax the right of Alfred G. Vanderbilt

to receive the income of the fund; as the pleadings did

not raise this question, it was not before the Court.

So, also, in the case of Herold v. Shanley, 146 Fed.

Rep. 20, that part of the decision of the Circuit Court

which is quoted in counsel's brief, and upon which he

seems so much to rely, was not before the Circuit Court

of Appeals (see opinion at p. 21). An examination of

this case will show that the question which remained

to be decided in the Circuit Court of Appeals was the

right of the Government to tax the remainders to the

sons and to tax their right to receive the income during

the life or widowhood of their mother, and it was de-

cided that the Government did not have this right. To

reach this decision it was only necessary for the Court

to hold that the use of mortuary tables in a case of that



kind was improper, but it went further and intimated

that it was doubtful if they ever would be proper under

this law, saying that no authority could be found in

the statute for the use of such tables. The opinion in

this case is entirely in harmony with that of the case of

Disston V. McLain, Judges Dallas and Gray sitting in

both cases. We think that a close examination of the

opinions rendered in these cases must lead to the con-

clusion that a correct interpretation of the law allows

only a taxation of such sums, whether principal or in-

come, of which the legatee had possession or the right

of possession prior to July i, 1902. As bearing very

closely on the question, we quote the following excerpts

from the opinion of Disston v. Mchain:

'' In the first place, it is to be noticed that the

tax is imposed in general terms upon legacies and

distributive shares. These words possess a definite

meaning, and no confusion or difficulty need arise

as to the subjects with reference to which taxation

is imposed. Legacies and distributive shares are

classed together, and as a distributive share is a

definite portion in money of the residue of the per-

sonal estate of an intestate, so a legacy is a definite

gift by will of personal property, either general

and pecuniary, or specific. As such, a legacy is of

a specific article, or of specific articles, of personal

property, or of an ascertained and definite pecuni-

ary amount, and may be readily valued by the exec-

utor or trustee having it in charge. It is the corpus

to which the legatee is entitled in possession or en-

joyment. The legacy in question, under the will

of the testator, is not a sum certain given once for
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all to the legatee, but a yearly sum of $15,000, to be

paid to Rachael Asch in stated quarterly payments

during the term of her natural life, out of the in-

come of the whole estate, real and personal, of the

testator, devised and bequeathed to trustees for the

purposes of his will." (p. 117.)

" The statute nowhere refers in express terms to

the interest or income of a legacy, nor does it im-

pose any tax in respect thereto, before it is actually

received. If the act had intended that the interest

in a fixed and definite income for life, payable out

of personalty alone, much more in such an income

payable out of the total income of the whole resid-

uary real and personal estate, should be taxed, this

intention would not be left to inference, but would

be clearly expressed as a mode of estimating such

an interest would be prescribed, as, for example,

has been done in the collateral inheritance tax laws

of the States of New York and New Jersey. In

this statute, there is no mode provided for valuing

such an income given to a person for life."

(p. 122.)

We especially refer the Court, in this connection,

to what is said in the Vanderbilt case, at pp. 498-499,

relative to the amendatory act of 1901, showing conclu-

sively that that act not only reiterated the provisions of

the original act as to possession, enjoyment, and bene-

ficial interest and clear value, but supported and added

force to the prior administrative construction.
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The Use of Mortuary Tables to Estimate the

Value of the Beneficial Interest Is Improper

AND Unauthorized by the Statute.

In this case it was, of course, necessary for the collec-

tor, in order that he might impose the tax, to use mor-

tuary tables. The use of such tables, therefore, involves

the assumption that, though no express authority is

found in the act, nevertheless Congress has delegated

to the revenue officers the right to fix the method by

which the value of property or rights subject to taxa-

tion shall be estimated. We doubt very much whether

Congress could delegate that power, and we are very

certain that it has not done so.

It is apparent, however, that if income not yet paid

was to be taxed under the Act of June 13, 1898, as

amended, it was absolutely necessary that the right to

receive such income should be valued, and that valua-

tion, of course, must be more or less arbitrary; conse-

quently, the internal revenue office was forced to adopt

the regulations providing for the use of mortuary tables,

or tables of average expectancy of life. While it may
be a simple mathematical matter to strike an average,

it is a very difficult practical matter to strike it correctly

in a given case, and it seems to us that the only thing

that can be positively said in assessing the present value

of future income on the basis of expectancy of life is,

that the value of the income actually received will not

agree with the value as ascertained by the method of

assessment. It is a pretty certain proposition that the
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individual who is taxed will either die before or after

the time shown by the mortuary table. There is no

doubt that under the war revenue measure the interest

of the remainderman which extended beyond July i,

1902, was not taxable, and yet his interest must be either

overtaxed or undertaxed by taxing the life tenant on

the basis of his expectancy of life. If the latter dies

before the time indicated by the table, his interest would

have been overtaxed, and the deduction of this overtax

would, pro tanto, decrease the value of the estate of the

remainderman.

Tables of expectancy of life are, with a few excep-

tions, based upon the experience of life-insurance com-

panies, and thus apply to what are termed "selected

risks," or, in other words, to those who have passed a

satisfactory medical examination. Such tables have

been frequently admitted as evidence, but they have

never been regarded by courts as conclusive, and the

necessity of supplementing them by other testimony has

been recognized. In other words, they must be cor-

rected in every instance to meet the conditions of the

particular life to which they are applied. Thus, in the

case of Ficksbur^ and Meridian R. R. v. Putnam, 1 18

U. S. 545, in speaking of such tables, Mr. Justice Gray

said

:

''But it has never been held that the rules to be

derived from such tables or computations must be

the absolute guides of the judgment and the con-

science of the jury; on the contrary, in the impor-

tant and much considered case of Phillips vs. Lon-

drjn and Northwestern Railway, above cited, the
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judges strongly approved the usual practice of

instructing the jury in general terms to award a

fair and reasonable compensation, taking into con-

sideration what the plaintiff's income would prob-

ably have been, how long it would have lasted, and

all the contingencies to which it was liable; and

as strongly deprecated undertaking to bind them

by precise mathematical loss in deciding a question

involving so many contingencies incapable of exact

estimate or proof." (Pp. 554-555-)

''Life and annuity tables are framed upon the

basis of the average duration of the lives of a great

number of persons. But what the jury in this case

had to consider was the probable duration of this

plaintiff's life, and of the injury to his capacity to

earn his livelihood." (Pp. 556-557.)

See also:

Grove V. Youell, 33 L. R. A. 297;

Vol. 20, Am. & Eng. Encyc. of Law, 2nd Ed.

883.

An interesting discussion as to the variation of differ-

ent mortuary tables and as to the character of the se-

lected persons to whom they can alone be understood to

apply is found in the case of

Illinois Central R. R. v. Houchins, i L. R. A.

(new series) 375.

What is said in that case must be equally applicable

to the tables of mortality used by the Treasury Depart-

ment in estimating this tax. Such tables cannot be con-

sidered conclusive, as there may be any number of pos-

sible circumstances in a particular case which would
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affect their correctness. We cannot presume that where

the statute is silent Congress desired the use of such

tables or empowered one of the executive departments

of the government to levy a tax, leaving the means of

estim.ating the amount thereof entirely in the discretion

of such executive department. Further, in the case of

Shanley v. Herold, supra, the Court condemned the

use of mortuary tables in terms which seem to us to

apply to their use under any set of circumstances which

might arise by reason of the War Revenue Act. The

Court said:

'Tt may be added, however, that the method of

calculation adopted by the collector is also objec-

tionable because it reduced the principal of the es-

tate and thus diminished the income of the widow,

in efiPect, taxing her without any authority for such

taxation, and that the value of the residuary estate

bequeathed to the sons was estimated by the use of

mortuary tables, for which use we fail to find any

authority in the statute." (P. 24.)

And in Disston v. McLain, supra, at page 117, the

Court states that the tax was estimated in an arbitrary

manner and the methods which the collector used were

''nf)t designated in the taxing law, nor, as we think, au-

thorized or contemplated thereby."
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Fixing the Rate of Interest to Determine for

Purposes of Taxation the Present Value of

THE Right to Receive Income Is a Legislative

Function which Congress Cannot Delegate

TO Executive Officers.

It will be noted that the annual income was estimated

in this case on a four per cent basis (see Legacy Return,

Tr., p. 137). Naturally, the rate of interest fixed is as

influential in controlling the amount of the tax as the

rate of the tax itself. In consequence, we can see no

distinction as to the character of the power exercised

between fixing the rate of such interest and fixing the

rate of the tax. We do not think there is any power in

Congress to delegate to executive officers, or, in fact, to

anyone, power to fix a rate of taxation; but if it could

do so, this delegation of power would have to be made

in express language and could never arise by implica-

tion. Still, it was necessary, in order to fix the amount

of the tax, to fix a rate of interest, and the Treasury De-

partment has assumed in this case to fix the rate of four

per cent. This rate may be just, or may not be just.

It may apply in New York, and it may not apply in

California; it may apply where the investments are of

one character, and may not apply where they are of

different characters. Yet, without regard to any of

these matters, the Department has fixed the rate of four

per cent and we believe, therefore, that our entire argu-

ment as to the use of mortality tables is fully applicable

to this branch of the case.
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In Michigan Central R. R. v. Powers^ 201 U. S. 297,

Mr. Justice Brewer said:

'^It may be laid down as a general proposition

that where a legislature enacts a specific rule for

fixing a rate of taxation, by which rule the rate

is mathematically deduced from facts and events

occurring within the year and created without ref-

erence to the matter of that rate there is no abdica-

tion of the legislative function, but, on the contrary,

a direct legislative determination of the rate.''

See, also:

Field v. Clark, 143 U. S. 649;

Cooley, Constitutional Limitations, 7th Ed., p.

163.

In view of what the Court said in the case of Michi-

gan Central R. R. v. Powers, supra, we think it may be

stated that anything which would not be included with-

in these limits must be considered as a delegation of

legislative power, which is forbidden, certainly where

the right to impose taxes is involved.
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THE TAX MUST BE REFUNDED BECAUSE
THE AMOUNT OF INCOME RECEIVED
BY THE BENEFICIARY AT THE TIME OF
THE REPEAL OF THE ACT WAS LESS

THAN $10,000.

The ''Stipulation of Facts" shows that the total

amount received by each of the beneficiaries of the

Follis trust as income from the trust property up to the

date of the repeal of the law on July i, 1902, was the

sum of $8,750.00, and no more, and further that no

other moneys were due to the beneficiaries from the

trustees prior to that date. {Trans., pp. 215-6.)

The amount of property specified in the Act of June

13, 1898, on which a tax could be levied, must exceed

in value the sum of ten thousand dollars, and such sum

must actually pass to the beneficiary to take effect in

possession or enjoyment.

The act passed June 27, 1902, directs the refunding

of all taxes which have been collected on contingent

beneficial interests which had not become vested prior

to July I, 1902. It seems plain that this refunding

clause must refer to taxes levied on beneficial interests

that had not come into actual possession or enjoyment,

and that it was not intended that the Government should

retain any taxes which had been levied on the right to

receive an income unless the actual amount of income

received by the beneficiary up to July i, 1902, had been

in excess of the sum of $10,000.
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In the case of Vanderbilt v. Eidman, supra, and the

case of Disston v. McLain, supra, the sums received by

the beneficiaries at the date of the repeal were in excess

of the sum of $10,000.00, and consequently the legacies

might have been taxed as presently in possession or

enjoyment. To go further, we might say that a bene-

ficial interest of this kind, to be taxable, must not only

be vested in possession or enjoyment, but must be abso-

lutely so vested. This is the controlling word used in

the statute, and as applied to propert}^ and property

rights must be taken to mean unqualified ownership.

Absolute ownership is perfect ownership, without con-

dition, and without restriction or limitation of any kind.

At the time this tax was paid the amount passing to each

beneficiary under the will was naturally an indefinite

sum. The Treasury Department, by its use of tables

and by its arbitrary fixing of the rate of four per cent,

attempted to make this amount definite. The refunding

act of June 27, 1902, however, made definite the amount

which should become subject to the tax, to wit, the

amount of income that would pass up to the date of

July I, 1902. Consequently, even if we assume that

the method of fixing the tax by the use of annuity tables

was lawful, this statute abolished it. The situation is

the same as if the beneficiaries had paid no tax prior

to July I, 1902, and the amount of the tax had then been

submitted for the first time to the collector for deter-

mination.

The payment of the legacy to a beneficiary and the

pavmcnt of the tax, arc intended to be contemporaneous,
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and as the Court has said in the Vanderbilt case, the

question as to whether the legacies had technically

vested made no difference unless they had also come into

actual possession or enjoyment.

The last portion of the brief on behalf of the plain-

tiff in error is taken up with discussing the right of these

beneficiaries to alienate or dispose of their legacies. We
fail to see what bearing that question can have on the

case, as the interest might be subject to alienation

whether the property was absolutely vested in the bene-

ficiary or not.

This branch of the argument is elaborated in the

opinion of Judge Morrow in this case reported in 148

Fed. Rep. 49, and we are fully satisfied with that

presentation.

We respectfully submit that the judgment of the

Circuit Court should be affirmed.

HELLER & POWERS,
Attorneys for Defendants in Error.

HELLER, POWERS & EHRMAN,
Of Counsel.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

F. H. WASKEY et al.,

vs.

ELMA McNAUGHT et al.,

Appellants,

Appellees.

Order Granting Additional Time to File Record

Thereof and Docket Cause.

On motion of the appellants in the above-entitled

action, it is hereby ordered that the appellants be,

and the}^ are hereby, granted sixty days' additional

time from and after this date within which to file

in the clerk's office of the U. S. Circuit Court of

Appeals, a certified transcript of the record in the

above-entitled matter, and to docket said cause on

said appeal in said Circuit Court of Appeals.

Dated, Nome, Alaska, August 27, 1907.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1517. United States Circuit

Court of Appeals for the Ninth Circuit. F. H.

Waskey et al., Appellants, a^s. Elma McNaught et

al., Appellees. Order Extending Time to File

Transcript. Filed Sep. 28, 1907. F. D. Monckton,

Clerk. Refiled Nov. 2, 1907. F. D. Monckton, Clerk.



F. H. WasTiCy and Joseph M. Crabtree

In the United States Circuit Court of Appeals for

the Ninth Circuit,

P. H. WASKEY et al.,

vs.

ELMA McNAUGHT et al.,

Appellants,

Appellees.

Order Granting Additional Time to File Record

Thereof and Docket Cause.

On motion of the appellants in the above-entitled

action, it is hereby ordered that the appellants be,

and they are hereby granted to and including the

1st day of December, 1907, within which to file in

the clerk's office of the United States Circuit Court

of Appeals a certified transcript of the record in the

above-entitled cause, and to »docket said cause on

said ai)peal in said Circuit Court of Appeals.

Dated, Nome, Alaska, Oc^tober 22, 1907.

ALFRED S. MOORE,
Judge District Court, District of Ahiska, Second

Division.

[indorsed]: In the District Court for the Dis-

trict of Alaska, Sccfond Division. P. II. Waskey ot
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al., Appellants, vs. Elma McNaught et al., Appel-

lees. Order Extending Time to December 1st to File

Certified Copy of Transcript.

No. 1517. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Nov. 23, 1907. F. D.

Monckton, Clerk. Ira D. Orton, Attorney for Ap-

pellants.
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Names and Addresses of Attorneys of Record.

T. M. REED, Nome, Alaska,

ELWOOD BRUNER, Nome, Alaska,

J. ALLISON BRUNER, Nome, Alaska,

Attorneys for Plaintiffs.

ALBERT FINK, Nome, Alaska,

P. D. OVERFIELD, Nome, Alaska,

IRA D. ORTON, Nome, Alaska,

O. D. COCHRAN, Nome, Alaska,

C. D. MURANE, Nome, Alaska,

W. A. GILMORE, Nome, Alaska,

Attorneys for Defendants.



vs, Elma McNaught und Otto Halla,

In the District Court for the District of Alaska,

Second Division,

ELMA McNAUGHT and OTTO HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. M. CRABTREE, JOHN DOE
and RICHARD ROE,

Defendants.

Bill of Exceptions.

Be it remembered, that on the 11th day of May,

1907, in the above-entitled action, certain affidavits

were filed therein, in words and figures as follows:

In the District Court for the District of Alaska,

Second Division.

ELMA McNAUGHT et al.,

Plaintiffs,

vs.

F. H. WASKEY et al.,

Defendants.
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Affidavit of Elma McNaught. .-»:

United States of America,

District of Alaska,—ss.

Elnia McXauglit, being duly sworn, deposes and

says : I am well acquainted with the ground covered

by the Roosevelt mining location, a portion of which

is the subject of controversy in this action. Also

with the Golden Bull mining location and other min-

ing claims in the hmnediate vicinity of the foregoing

claims, and have known them intimatel}' since

August, 1902.

I am also well acquainted with Otto Halla, one of

the plaintiffs in the above-entitled action.

About the first of August, 1902, Mr. Halla told me

that there was some vacant ground laying north of

the Golden Bull mining claim which he had shortly

before located for one Max Roth and adjoining the

northeast corner of the said Golden Bull claim.

On the second day of August, 1902, I went out

witli Mr. Ilalla to look over this ground that he said

was open for location. We went carefully over the

boundaries of the claim; that I afterward located as

the Roosevelt, and also tlie adjoining ground and

cxauiined all of the stakes in that immediate vicinity.

We foiuul the stakes of the Pioneer Bench claim

which was situated easterly of the ground I located
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as the Roosevelt. We also found the stakes put up

by Mr. Halla of the Golden Bull claim which he had

located for Max Roth. About three hundred feet

easterly from the southeast corner of the ground I

located as the Roosevelt we found the initial stake

of the Bon Voyage with the location notice thereon.

We found no other stakes of the Bon Voyage claim,

but we saw by reading the location notice that it cov-

ered ground east of the Roosevelt and east of the

Golden Bull claim.

On returning to town Otto Halla at once made me

a copy of the location notice of the Roosevelt claim

and on the reverse side of the notice he made a map
of that claim and the adjoining claims of which we

had found the stakes, and he also made a copy of it

in my record book of facts and descriptions and other

memoranda which I keep in relation to claims which

I own or am interested in.

On August 4th, 1902, after having made a thorough

search and tracing out the boundaries of all the ad-

joining claims in the recording books, I placed the

Roosevelt location notice on record. I at that time

held a power of attorney for that purpose from my
husband, John McNaught, and made the location

notice out in his name with myself as his agent.

Subsequently my husband John McNaught deeded

the entire property to me, and subsequently thereto,

and in 1903 I conveyed by deed a full undivided one-
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half interest of the Roosevelt claim to Mr. Halla,

my eoplaintiff.

On the clay I located the Roosevelt claim and snb-

sequent thereto I made a discovery of gold upon said

claim. I marked the boundaries of the Roosevelt

claim upon the ground so that they could be readily

traced. During all of this time Mr. Halla was with

me and assisted in the location. V^^e posted a notice

of location upon the claim which contained the name

of the locator, the date of the location, and such a

description of the premises by reference to natural

objects and permanent monmnents as would and did

identify the same, and thereafter on the 4th day of

August, 1902, after having made a thorough search

and tracing out the boundaries of all the adjoining

claims on the recording books, I placed the Roose-

velt location notice on record.

In the summer of 1903 I went to the Roosevelt

claim and placed additional stakes 2x4 and 31/2 feet

high on all the corners, and at the initial stake I

placed a coal oil can and painted the name of the

claim on the stakes, and on the can which held the

location notice. A miner in my empk>y was digging

a trench on the ground at that time as assessment

work and lie also assisted me in setting the stakes.

At that time there were no stakes of the Bon \%)yage

within the limits of the Roosevelt or that would show

that the lion Voyage wcaild 'inflict in .niv w.mv with
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either the Roosevelt or the Golden Bull mining

claims.

At that time there was no evidence of any work

having been done on the Roosevelt claim, or on any

of the adjoining ground other than that done by my

workmen.

In the summer of 1904 on my return to Nome I

went over the ground of the Roosevelt claim and

found a stake about ten inches square and about a

foot high at the southeast corner of the Roosevelt

claim marked ^^B. V." This stake was not there in

the summer of 1903, nor did I ever until this time

in 1901- ever see any stake indicating the Bon Voy-

age claim other than the one I have heretofore re-

ferred to as being located about three hundred feet

easterly from the southeast corner of the Roosevelt

claim.

I was then, and ever since the date when I located

the Roosevelt claim have been, well acquainted with

all the ground lying within the exterior boundaries

of what is now claimed to be the Bon Voyage mining

claim, and vip to 1904 when I visited the claim upon

my return from the outside I saw no evidences of

assessment work either upon the Roosevelt or the

Golden Bull mining claim, or within the exterior

boundaries of said Bon Voyage claim other than that

Avhich had been done in 1903 by my workmen upon
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the Eoosevelt, with the exception of a small hole on

the northerly portion of the Golden Bull claim.

In the summer of 1905 I went over the groimd

again and saw for the first time the small stake I

had seen in the summer of 1904 marked ^^B. V." now

placed in a high mound.

In 1906 I went over the Eoosevelt claim to inspect

the work of my laymen. I was there in company

with Otto Halla. While on our way there we met

Frank H. Waskey, one of the defendants herein.

]Mr. Waskey and Otto Halla held a conversation all

of which I overheard in reference to the Roosevelt,

Golden Bull and Bon Voyage claims and the conflict

between the Bon Voyage, Eoosevelt and Golden Bull,

and I heard Mr. Waske.y tell Otto Halla that he

would not work on the strip of ground in conflict

between the Eoosevelt and Bon Voyage, but would

work only on the fraction between the Eoosevelt and

Golden Bull claims.

Affiant further states that at the time of making

the said location of the Eoosevelt claim the same was

vacant, unoccupied and unappropriated mineral

land of the United States and open to and subject

to location and ap])ropriation, under tlie mineral

land laws of the United States.

That thereafter and on ilie 'Jlst day of June, 1905,

J, with my coplainliCr and co-owner in said ])rem-

ises caused to ])r i)Ia('e(l upon the ground an amend-
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ed location notice of the Eoosevelt claim in the

names of myself and said Otto Halla. That the

premises described in the amended location notice

are identically the same as the premises described in

the originally notice of location, which said amend-

ed notice of location was recorded on the 26th day of

June, 1905, in book 148, page 206, records of said

Nome Eecording District, District of Alaska.

Affiant further states that on a certain day, to wit

:

On the day of June, 1906, defendants forcibly

and unlawfully ousted and ejected plaintiff and her

coplaintiff from a portion of the said Eoosevelt placer

mining claim which said ]3ortion of said claim is

fully described in plaintff 's complant herein and ever

since said day of June, 1906, have been and

now are unlawfully withholding possession of said

portion of said mining claim from this plaintiff and

her coplaintiff.

That thereafter, to wit, on the 4th day of January,

1907, plaintiff and her coplaintiff commenced the

above-entitled action in this court, and service of

summons thereof, together with a copy of the com-

plaint made immediately upon the defendant, Joseph

Crabtree, partner and codefendant of said Frank H.

Waske}^

Affiant avers that the said Joseph Crabtree is the

partner of his codefendant, F. H. Waskey, and that

the said F. H. Waskey is absent from the District
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of Alaska. That the said Crabtree has full charge of

the work of himself and eodefendant Waskey. That

the said Joseph Crabtree on behalf of his copartner

and eodefendant Waskey and himself is in posses-

sion of the said premises, and ever since said

day of June, 1906, have mined and operated the

premises in dispute in this action, and have extracted

a large amount of pay dirt therefrom and are still

continuing so to do.

Affiant avers that the said defendant Crabtree has

worked said mine from a shaft which is situated on a

fraction between the Roosevelt and the Golden Bull

mining claims, and that the ores and i)ay dirt ex-

tracted from the i3remises in dispute have been taken

out through said shaft and placed upon said frac-

tion.

Affiant alleges the fact to be that all of the pay

gravel now in the dumps on said fraction was ex-

tracted from the ground claimed by plaintiffs in this

action.

Affiant furtlier states that said premises arc val-

ual)le only for tlie gold-bearing gravel contained in

and upon said claim, and in said dum])s, and that

suid defendants are now mining, operating, working,

sluif*ing and i-ocking and extracting gold therefrom

to the irre))aral)k' injury and damage of this affiant.

Affiant further states that slie has no i)hiin, speedy

or adequate remedy at law, and therefore prays that
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an injunction may be issued restraining and enjoin-

ing defendants and each of them, their servants,

agents and employees, from working, mining, ope-

rating, sluicing or rocking within or upon said

premises and the whole thereof, or upon the diunps

extracted from said premises as above set forth, and

the whole thereof, during the pendency of this ac-

tion and that thereafter the said injunction be made

permanent.
ELMA McNAUGHT.

Subscribed and sworn to before me this 6th day of

May, A. D. 1907.

[Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska,

Second Division,

ELMA McNAUGHT and OTTO HALLA,

Plaintiffs,

vs.

P. H. WASKEY, J. M. CEABTREE et al.,

Defendants.

Affidavit of Otto Halla.

United States of America,

District of Alaska,—ss.

Otto Halla, being duty sw^orn, deposes and says : I

am one of the plaintiffs in the above-entitled action.
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I first became well acquainted with the jDremises

in controversv in the month of Julv, 1902. Durina*

that month I located the Golden Bull Claim for one

Max Eoth, the Golden Cow claim for Joseph Ham-
mer and the Golden Calf claim for A. L. Butler.

This was all done in the latter part of the month of

July, 1902.

On the Golden Calf I found a barrel and used the

staves of the barrel for marking boundaries on all

of the above claims. I had with me at the time of

making the locations a pan and shovel and made

mounds of earth at each and everv corner of these

claims. Before locating the claims I examined par-

ticularly all the stakes marking the boundaries of

claims in that localitv and was able to trace the

boundaries of No. 6 Fox Creek, the Goose Lake

claim, and the Pioneer Bench claun which was sit-

uate easterly of the ground which ]\Irs. McNaught

afterward located as the Roosevelt and the Rita

claim on the northerl}^ side of said Roosevelt claim.

1 also found one willow stake about three feet higli

and one inch in diameter with a location thereon of

the Bon Voyage claim which was situated about

three hundred feet easterly from the present south-

east corner of the Roosevelt claim.

T made a note of all the location which T found and

went to the recorder's oflfice to investigate and found

notices of record of the Goose Lake, Pioneer Bench,
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No. 6 Pox Creek, North Pole and Bon Voyage claims.

Having informed Mrs. McNaught, my coplaintiff,

that there was some ground subject to location lying

north of the Golden Bull claim on the second day

of August, 1902, together we went out to the ground

in controversy, and we made a careful examination

of all the stakes in that immediate locality. We
found the Bon Voyage location notice and stake

which I had formerly found and made a note of it on

some note paper. We read the Bon Voyage loca-

tion notice and ascertained therefrom that the said

Bon Voyage location did not in any way conflict with

the Boosevelt claim or with the Golden Bull mining

claim. Mrs. McNaught, then at once staked the

Roosevelt claim which lays inmiediately north of the

Golden Bull claim, which I had a few days pre-

viously located for Max Both. I made a copy of the

field notes of stakes and location which I had made

on the day I was out with Mrs. Naught, into a book

of Mrs. McNaught 's, which she kept for the pur-

pose of keeping a correct knowledge of facts in re-

lation to claims that she was interested in. I also

made a plat from said field-notes upon the reverse

side of the Roosevelt location notice, which was put

on record by Mrs. McNaught.

Again early in Pebruary, 1903, I went on the

ground with Mr. John A. Webb, and also again later

in the saAae month I myself examined all the stakes
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placed upon the Roosevelt and Golden Calf claims.

At that time I found no stakes upon either of said

claims which conflicted in any way with the Roose-

velt location.

On October or November, 1903, I went over the

ground again to particularly investigate the assess-

ment work done for Mrs. McXaught on the Roose-

velt claim. Then, for the first time, I found on the

southeast corner of the Roosevelt claim one survey

stake marked ^'B. A"." Also upon the Roosevelt

claim a similar stake, and also two similar stakes on

the Golden Calf claim about two inches square and

twelve inches high. There was absolutely no work

done upon the claim within the limits of the Roose-

velt.

In December, 1903, I was upon the claim several

times and once or twice with Mr. B. Schwarz, and we

found the ground in the same condition as I had

found it earlier in the vear mvself.

In October or November, 1904, I went over the

ground again and found the stakes marked *'B. V."

l)ut into mounds about tliree feet wide, three feet

high, made of sod, l)ut no assessment work of any

kind had been done upon or within the limits of the

alleged Bon Voyage claim as now claimed, by or on

behalf of the defendants, or either of them. I found

in the southwesterly jmrtion of the Golden rail* claiiu

two small ])rosi)ect shafts which had b(»en sunk there
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by Ed. Derenthal and Max Statton as I am informed

by them and by Joseph Hammer, and these holes

are within the exterior boundaries of what is claimed

as the Bon Voyage claim. I have been infomied by

said Hammer that said shafts were sunk on the

Golden Calf claim by mistake, he having instructed

the said Derenthal and Statton to sink said shafts

on the Golden Cow claim.

In March and April of 1905, in company with Mr.

E. S. Horn, we went over the ground and made a

preliminary survey of the Golden Cow, the Golden

Bull and the Roosevelt claims, together with the

conflicting lines of the Bon Voyage claim. There

was no upper or initial stake on the northerly line

of the Bon Voyage claim as now claimed by defend-

ants.

On the day of August, 1903, Mrs. Elma Mc-

Naught, my coplaintiff, conveyed to me by good and

sufficient deed an undivided one-half interest in the

Eoosevelt claim, and on or about the 31st day of

June, 1905, I placed an amended location notice of

the Roosevelt claim on said Roosevelt claim, and

cause the same to be recorded on June 26th, 1905, in

book 148, page 206, records of Nome Recording Dis-

trict, w^hich said amended location notice described

the identical ground formerly located by Mrs. Mc-

N aught as the Roosevelt.
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On September 13th, 1905, I stopped at Beavers'

camp on Otter Creek for several days and was over

the ground a nmnber of times during that time.

Sometime in the month of June, 1906, Mr. Frank

H. Waskey, one of the defendants herein, visited me

at my home in Xome, and we discussed the conflict-

ing claims between the Golden Bull, the Eoosevelt

and the Bon Voyage claims. Mr. Waskey then told

me that he would not work on any part of the Bon

Voyage claim that conflicted with the Golden Bull

or Eoosevelt claims, but would work only on the

fraction between the Golden Bull and Eoosevelt

claims.

Later on in 1906 I went out with Mrs. Elma Mc-

Naught to the Eoosevelt claim to investigate the work

of the laymen. On the trail we met Mr. Frank H.

AVaskey, who again told me in the presence of Mi^.

McNaught that he would not work on the strip of

ground in conflict between the Eoosevelt and the

Bon Voyage claim, but would work only on the frac-

tion between the Eoosevelt and Golden Bull claims.

Affiant avers that he was frequently over and

upon said premises during the year 1903. Tliat lie

knows of his own knowledge that not one liundred

dollars worth of labor was perfonned, or improve-

ments made, within the exterior ])oundaries of the

alleged Bon Voyage claim as provided by the laws



vs. Elma McNaught and Otto Halla, 19

of the United States during the year ending Decem-

ber 31st, 1903.

Affiant alleges the fact to be that the labor per-

formed, or improvements made on said premises dur-

ing said year of 1903, by or on behalf of the defend-

ants, or either of them, or any one else did not ex-

ceed in value the sum of ten dollars.

There is a small fraction between the lines of the

Eoosevelt and the Golden Bull claims. On that frac-

tion the defendants had erected works and sunk a

shaft for the purpose of mining the same. Neither

of the plaintiffs herein assert any claim to said frac-

tion.

That plaintiff is informed and believes that the

defendants have crossed the lines of said fraction

into and upon the premises in controversy in this ac-

tion, and which are within the lines of the Roosevelt

claim as located by the plaintiff, McNaught, and

have extracted therefrom all the pay dirt contained

therein, and have hoisted the same through the said

shaft, and that there is now on said fraction gold-

bearing gravel in the form of a dimip, which plain-

tiff is informed and verily believes is of the value

of upwards of one hundred thousand dollars. That

the taking of said pay dirt from the premises in con-

troversy in this action by the defendants was and
is in complete violation of the statement made by
Mr. Waskey as before detailed, that he would not in-
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terfere with any ground within the limits of the

Eoosevelt location.

Affiant avers that said dumps are not yet thawed

sufficiently to extract the gold therefrom by sluicing

to the best advantage, but that the defendants in

their haste to realize and extract said gold have used

steam thawei^ upon said dumps instead of waiting

for the elements to do the thawing.

Plaintiff avers that within three days last past the

defendants have proceeded to sluice said dumps and

are now continuing so to do. That two cleanups

have been made and the product thereof converted

to their own use by the defendants, the exact amount

of which is unknown to affiant, but he believes it to be

a very large amount of gold-dust.

Affiant further states that he has no plain, speedy

or adequate remedy at law, and therefore prays

that an injunction may be issued, restraining and en-

joining the defendants and each of them, their ser-

vants, agents and employees from working, mining,

operating, sluicing or rocking within or upon said

premises and the whole thereof, or upon the dumps

extracted from said premises as above set forth and

the whole thereof during the pendency of this action,

and that thereafter the said injunction be made per-

manent.

OTTO HALLA.
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Subscribed and sworn to before me this 6th dav

of May, A. D. 1907.

[Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska,

Second Division.

ELMA McNAUGHT et al.,

vs.

F. H. WASKEY et al.,

Plaintiffs,

Defendants.

Affidavit of B. Schwarz.

United States of America,

District of Alaska,—ss.

B. Schwarz, being duly sworn, deposes and says:

I am a citizen of the United States over the age of

21 years.

I have been a resident of the District of Alaska

since the year 1897 and in Nome since the summer of

1899, and all the time since coming to Alaska I have

been engaged in placer mining.

I am well acquainted with the Roosevelt, the

Golden Bull and Golden Calf, and Golden Cow min-

ing claims, situated on the divide between Newton

Gulch and Fox Creek in Cape Nome Mining and Re-

cording District.
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I am well acquainted with all the ground within

the exterior boundaries of what is claimed by the de-

fendants in this action to be the Bon Voyage placer

mining claim. I have kno^^^i said premises since

1899, and esi^ecially since the smmner of 1903. In

that sunnner and fall I was looking for ground to

stake for myself and was frequently over the ground

during that summer, fall and winter.

On Januar\^ 1st, 1904, I located the Golden Bull

placer mining claim and I renamed it the same and

located it upon exactly the same boundaries as it

had been previously located in the year 1902, by one

Max Roth, who had never done any assessment

work upon it and who I was informed had abandoned

the claim. I took particular notice that there was no

assessment or representation work of any character

done within the limits of the claim for that year.

I was very particular in examining as to whether

there were any evidences of assessment work hav-

ing been done within the limits of the claim and

found none whatsoever.

During the year 1904 I was frequently over the

ground located by me as the Golden Bull and also

over the premises now claimed as the Bon Voyage

mining claim until about the month of October, 1904,

when I went outside. Up to the time I left from my
examination and observ^ations made during said year

I am able to state positively that there was no assess-
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ment work done within the exterior boundaries of

what is now claimed as the Bon Voyage mining claim

during the year 1903, or during the year 1904, up to

the time I left for the outside.

B. SCHWAEZ.

Subscribed and sworn to before me this 6th day of

May, A. D. 1907.

[Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska, Sec-

ond Division,

ELMA McNAUGHT et al.,

vs.

F. H. WASKEY et al.,

Plaintiffs,

Defendants.

Affidavit of N. Nelson.

United States of America,

District of Alaska,—ss.

N. Nelson, being duly sworn, deposes and says: I

have been stopping at a cabin on the Golden Bull

placer mining claim and was employed by Mr. B.

Schwarz to observe the operations of the defendants

in mining and sluicing the dumps situated on the Bon

Voyage claim.
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That on Tlmrsda.y niglit, tlie 2d da}^ of May, 1907,

the defendants were sluicing the dump on the fraction

between the Golden Bull and Eoosevelt claim, and

on Friday, the 3d day of May, 1907, between the hours

from 12 to 2 o'clock, the defendants cleaned up the

result of their sluicing theretofore done, and again

on Sunday, the 5th day of May, 1907, between the

hours of about from 12 to 2 o'clock, the defendants

again cleaned up the result of their sluicing for the

day previous.

Affiant does not know the result nor how much gold

dust was extracted from said dumps during that per-

iod.

N. NELSON.

Subscribed and sworn to before me this 6th day

of May, A. D. 1907.

[Seal] T. N. HOSKING,

Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska, Sec-

ond Division.

ELMA McNAUOIIT et al.,

vs.

F. II. WASKKY et al..

Plaintiffs,

Defendants.
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Affidavit of Milo Knox.

United States of America,

District of Alaska,—ss.

Milo Knox, being duly sworn, deposes and says:

I am a citizen of the United States over the age of 21

years and have been in Nome since the year 1900.

I have been freighting, ditch building and mining

during all that time, and m}^ business has taken me

across the ground in controversy every year since that

time, the road crossing the southerly portion of the

Roosevelt claim until the year 1904.

I am well acquainted w^ith the premises known as

the Roosevelt placer mining claim, a portion of which

is in controversy in this action, and have been fre-

quentl)^ over the same ever since the year 1900.

In the summer of the year of 1903, 1 went out with

Mrs. Elma McNaught to examine the assessment work

upon the Roosevelt and other placer mining claims

owned by her in that vicinity. In going to her other

claims in a southeasterly direction from the Roose-

velt, we crossed about through the center of the

ground now claimed as the Bon Vo3^age claim. We
examined the stakes on the Roosevelt claim and put

them in good order placing additional stakes 2x3 or 4

on all the corners and at the initial stake we placed

a coal oil can in which the location notice was put.
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We painted the name of the claim on the can which

held the location notice and I think we painted the

number on each stake. At that time there was no

stake of the Bon Voyage claim on the Eoosevelt

claim.

Our main purpose in visiting that claim on that

day was to look after the stakes, to see that they re-

mained in good condition, and also to see that no evi-

dence of any conflicting claimant appeared upon the

ground.

There was no stake of any character either Bon

Voyage or other claim, marking any other claim \vith-

in the exterior limits of the Roosevelt claim on that

day.

I was then and ever since have been well acquainted

with all the ground included within the exterior limits

of what is now called the Bon Voyage claim, and I

am positive that no assessment work was done within

the exterior limits of that ground until late in the

fall of 1903.

I went out again in 1904, to examine the assessment

work done on the claim owned by Mrs. McNaught in

that neigli])orhood, and again had occasion to pass

over the ]n'emises claimed as the Bon Voyage claim

inchiding the ])remises in controversy in this action,

and was frequently over said ])romises until late in the

fall of 1904, and I am positive from my examinations

and observations ot* said ])rcmiscs during the year
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1904 that no assessment work was done on the prem-

ises now claimed as the Bon Voyage claim in the year

1903, nor was any assessment Avork done thereon in

the year 1904 until late in the fall of 1904, if at all.

I found at that time no evidence whatsoever of

an}^ assesment work having been done upon the prem-

ises now claimed as the Bon Voyage claim.

I have no interest in the result in the above-entitled

action.

MILO KNOX.

Subscribed and sworn to before me this 4 day of

May, A. D. 1907.

[Seal ] T. M. HOSKING,
Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska^ Sec-

ond Division,

ELMA McNAUGHT et al.,

vs.

F. H. WASKEY et al.,

Plaintiffs,

Defendants.

Affidavit of Charles Osthus.

United States of America,

District of Alaska,—ss.

Chas. Osthus, being duly sworn, deposes and says

:

For the last few days I have been in the employ
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of Messrs. Hammer, Halla and Scliwarz watching the

work being done by and mider the direction of Joseph

Crabtree on the Golden Bull mining claim and the

fraction situated between the Golden Bull and the

Roosevelt claims.

I have taken alternate watch with Mr. X. Xelson.

I am informed by Mr. Nelson that he has seen three

cleanups. I myself have seen but one and that clean-

up was made on the evening of May 6th, to-day and

was not finished when I left the premises this even-

ing about the hour of 6 o'clock P. M. The men at

work under Mr. Crabtree are engaged in sluicing up

the dump, and are extracting gold therefrom as rapid-

ly as they can get the water for it. I believe now that

probably one-fifth of the entire dump has been sluiced

up and the gold extracted therefrom.

On to-day wliile watching the cleanup I was or-

dered away from the premises by Mr. Joseph Wise

the foreman in charge of the work under Mr. Crab-

tree, and I thereupon left the ground.

CHAS. OSTHUS.

Subscribed and sworn to before me this 6th day of

May, A. I). 1907.

[Seal ] T. M. IIOSKING,

Notary Public in and for the District of Alaska.
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In the District Court for the District of Alaska, Sec-

ond Division,

Plaintiffs,

ELMA McNAUGHT et al.,

vs.

F. H. WASKEY et al.,

Defendants.

Affidavit of C. D. McLennan.

United States of America,

District of Alaska,—ss.

C. D. McLennan, being duly sworn, deposes and

says : I am a miner by occupation and have been en-

gaged in placer mining in Cape Nome Recording Dis-

trict since the year 1899.

I am well acquainted with the Roosevelt placer

claim and in the year 1904 specially inspected it for

the purpose of taking a lay upon it.

A miner named Williams was mining on Dry

Creek about two claims lengths away from the

Roosevelt and his claim had given out for the pur-

pose of surface mining and I visited the Roosevelt

claim at his suggestion, and if I thought well enough

of it we would take a lay upon it, so in the latter part

of June, 1904, I visited the claim and inspected it.
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At the same time I inspected the ground in the im-

mediate vicinity.

I know the Golden Bull placer claim and remem-

ber seeing a small prospect hole in the northeast cor-

ner which had apparently been made and dug the

year previous. I looked at the hole and my remem-

berance of it now is that it was probably about two

feet wide by four feet long and about a foot and a

half deep. It seemed just as though the top soil had

been spaded out. This was the only work that had

been done an\^^here near that point.

C. D. McLENNAN.

Subscribed and sworn to before me this 7th day of

May, A. D. 1907.

[Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

[Endorsed] : Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

May 11, 1907. Jno. 11. Dunn, Clerk. By
,

Deputy.
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And thereupon, on motion of the plaintiffs, an

order to show cause and restraining order was signed

and filed herein, and on the same day served upon the

defendant, J. M. Crabtree, in words and figures as

follows

:

In the District Court for the District of Alaska,

Second Division.

ELMA McNAUGHT and OTTO HALLA,
Plaintiffs,

vs.

F. H. WASKEY, J. M. CRABTREE, et al..

Defendants.

Order to Show Cause and Restraining Order.

The plaintiffs in the above-entitled action having

commenced said action in the above-entitled court

against the above-named defendants on the 4th day

of January, 1907, and having this 11th day of May,

A. D. 1907, applied to the Court for an order upon

the defendants to show cause, if any they have, why

an injunction pendente lite should not be issued

against then and each of them, restraining and en-

joining them from in any way working, or mining,

or operating, or sluicing, or rocking upon any por-

tion of said claim described in plaintiffs complaint,
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or in any manner extracting the gold or other pre-

cious minerals contained in the dmnp or dumps now

situate on the fraction adjoining the Eoosevelt claim

on the south and the Golden Bull mining claim on the

north and alleged by the i3laintifLS to hare been mined

and extracted from the premises in controvers}^, and

for a meantime restraining order enjoining said de-

fendants and each of them from in anj^ way working,

or operating, or sluicing, or rocking, upon any por-

tion of said premises described in plaintiffs com-

plaint until said order to show cause could be heard,

and the Court having heard read the complaint, mo-

tion and affidavits of the plaintiffs, and other papers

filed in the above-entitled action, and being otherwise

fully advised in all the premises

—

Now orders and directs, that defendants, and each

of you, show cause, if any you have, why an injunc-

tion pendente lite should not be granted against you,

restraining and enjoining you and each of you from

working, or mining upon the i)remises in contro-

versy, and described in plaintiffs' complaint, or from

rocking, or in any otiier manner extracting tlie gold

from the gold-bearing gravc^l in tlie dnm]) or dnni])s

now situate, and being on \\\(^ fi'action adjoining the

Koosevelt chiim on the south and the (jiolden JJuU

mining clnini on the noi*th, wliicli said gold lienring

gi'avcl ;ni(l dnmps of |)ay gravel are aUeged by ])lain-

tiffs to have been extracted and removed from the

in'eniises in controversy during the winter- season of
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the years 1906-07, and deposited by the defendants

upon said fraction, upon the 13th day of May A. D.

1907, at the hour of 10 o'clock A. M. or as soon there-

after as the court can hear the same.

And it is further ordered and directed, that in the

meantime, you, the said defendants and each of you,

and all your servants, agents, attorneys, workmen

and employees, and all others acting in aid or assist-

ance of you, and each and every of you, do absolutely

cease, desist and refrain from working, mining or

operating upon the premises in controversy, being a

portion of the Eoosevelt claim and more particularly

described in plaintiffs ' complaint.

It is further ordered and directed that in the mean-

time 3^ou, the said defendants, and each of you, and

all your servants, agents, attorneys, workmen and

employees, and all others acting in aid or assistance

of you, and each and every of you do absolutely cease,

desist and refrain from rocking, sluicing up, or in

any other manner extracting the gold or other pre-

cious minerals contained in the dump or dumps now
situate on the fraction adjoining the Roosevelt min-

ing claim on the south, and the Golden Bull Mining

Claim on the north.

It is further ordered, that said plaintiffs give an

undertaking to defendants in the sum of two thou-

sand five hundred dollars.
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Done in open court this lltli day of May A. D.

1907.

ALFRED S. MOORE,
District Judge.

United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed order

to show cause and restraining order on the 11th day

of May, 1907, and thereafter on the same date I

served the same at Nome, Alaska, upon J. M. Crab-

tree, by delivering to and leaving with him a copy

thereof, certified to be such by.Jno. H. Dunn, Clerk

of the District Court, District of Alaska, Second Di-

vision.

Returned this 21st day of May, 1907.

T. C. POWELL,

United States Marshal.

By Jas. J. Stokes,

Deputy.

Marshal's Costs—1 Service $6.00.

[Endorsed] : Piled in the office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

TMay 11, 1907. Jno. H. Dunn, Clerk. By
,

l)ei)uty. Vol. 5, Ordei's and Judgments, p. 242.
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Memorandum Relative to Continuance of Hearing

on Order to Show Cause.

And thereafter, on the 13th day of May, 1907,

being the time set for the hearing of the foregoing

order to show cause, the defendant F. H. Waskey

and J. M. Crabtree, appearing therein by their at-

torneys Messrs. Ira D. Orton and Albert Fink, asked

for a continuance of the hearing, and the same was

continued until Saturday, the 18th day of May, 1907,

and on Saturday, the 18th day of May, 1907, was

continued until Saturday, the 25th day of May, 1907.

Memorandum Relative to Modification of Restrain-

ing Order.

On May 22d, 1907, upon motion of Ira D. Orton,

Esq., attorney for defendants Waskey and Crab-

tree, the restraining order was modified so as not to

enjoin the defendants from sluicing up on any

ground not in dispute in the above-entitled action.

Memorandum Relative to Hearing on Order to Show

Cause.

On May 25th, 1907, the hearing of said order to

show cause was continued until May 27, 1907, at

which time the same came on for hearing, Messrs. J.

Allison Bruner and Elwood Bruner appearing as

attorneys for the plaintiffs, and Messrs. Ira D. Or-

ton and Albert Fink appearing as attorneys for de-
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fendants F. H. Waskey and J. M. Crafttree, the de-

fendants John Doe and Eichard Eoe, sued by ficti-

tious names, not appearing, not having been served

with either the restraining order, order to show cause

or summons in said action.

The following evidence was introduced on behalf

of the plaintiffs on said order to show cause

:

Evidence Introduced on Behalf of Plaintiffs on Order

to Show Cause.

First : Complaint in this action, in words and fig-

ures as follows

:

In the District Court for the District of Alaska,

Second Division,

ELMA McNAUGHT and OTTO HALLA,
Plaintiffs,

vs.

F. H. WASKEY, J. M. CRABTREE, JOHN DOE
and RICHARD ROE,

Defendants.

Complaint.

Plaintiffs complain of defendants, and for cause

of action allege

:

I.

That at all times hereinafter stated, the plaintiffs

were and now are, the owners in fee, subject only to

the [jaramount title of the United States, of and en-
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titled to the possession of, under and by virtue of a

valid mining location, that tract of land lying and

being in the Cape Nome Recording District, District

of Alaska, bounded and designated as follows

:

Commencing at the initial stake being the north-

east corner of said tract, thence S. 48 deg. 10' E. 641

feet to the southeast corner; thence S. 49 deg. W.

1,148 feet to the southwest corner ; thence N. 47 deg.

15' W. 677 feet to the northwest corner ; thence N. 51

deg. E. 1,146 feet to the place of beginning; said

tract being a bench claim on the left limit of New-

ton Gulch No. 2, on the second tier thereof, opposite

Creek Claim No. 7, being known and designated as

the Roosevelt placer mining claim, notice of location

of which is of record in volume 105 at page 401, and

amended location in volume 148 at page 392, records

of said Cape Nome Recording District, reference to

which is hereby made for further identification.

II.

That on the day of June, 1906, defendants

wrongfully and unlawfully entered upon said tract,

and ousted and ejected plaintiffs from a portion of

said tract, to wit, that portion thereof, bounded as

follows

:

Commencing at the southeast corner of said Roose-

velt placer mining claim, thence S. 62 deg. 35' W. 661

feet; thence S. 27 deg. 30' E. 170 feet, thence N. 48

deg. 30' E. 675 feet, and ever since said date and now.
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the said defendants, wrongful!}^ withhold possession

of said tract from the plaintiffs, to their damage in

the sum of one hundred thousand ($100,000) dollars.

Wherefore plaintiffs pray judgment as follows

:

I.

That they be adjudged the owners in fee and en-

titled to the possession of said premises.

II.

That they do have and recover damages in the sum

of one hundred thousand ($100,000) dollars for the

unlawful detention thereof.

III.

For their costs and disbursements therein.

T. M. REED,

Attorne}^ for Plaintiffs.

United States of America,

District of Alaska,—ss.

I, Otto Halla, being first duly sworn, depose and

say that I am one of the plaintiffs in the above-en-

titled action, and tliat the foregoing complaint is true

as I verily believe.

OTTO HALLA.

Subscri])ed and sworn to before me this 3d day of

January, 1907.

[Seal] T. M. KEED,
Notary Public U)v the District of Alaska.
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[Endorsed] : Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome.

Jan. 4, 1907. Jno. H. Dunn, Clerk. By
,

Deputy.

Second : The affidavits hereinbefore set forth.

Thereupon the plaintiffs rested their case on said

order to show cause, and in opposition thereto the

defendants F. H. Waskey and J. M. Crabtree offered

in evidence

:

Evidence Introduced on Behalf of Defendants in

Opposition to Order to Show Cause.

First: Their answer, being in words and figures

as follows:

In the District Court, District of Alaska, Second

Division.

ELMA McNAUGHT and OTTO HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. M. CRABTREE, JOHN DOE
and RICHARD ROE,

Defendants.

Answer.

Come now F. H. Waskey and J. M. Crabtree, de-

fendants in the above-entitled action, and for an-

swer to plaintiffs' complaint, allege and deny deny as

follows

:
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I.

Deny each and every allegation of plaintiff's com-

plaint.

II.

And for a further, separate and affirmative an-

swer thereto defendants allege

:

1. That one J. Potter Whittren and one Andrew

Eadie are and were at the time of the commencement

of this action the owners in fee of the land and prem-

ises described in paragraph II of plaintiffs' com-

plaint under and b}^ virtue of a valid location thereof

as a placer mining claim made b}" said J. Potter

Whittren on the 1st day of January, 1902. That on

the 1st day of Januar}^, 1902, the lands and premises

described in paragraph II of plaintiffs' complaint,

together with certain ground adjacent thereto were

vacant, unoccupied and unappropriated mineral land

belonging to the Government of the United States

and on said date the said J. Potter Whittren entered

thereon and located the same as a placer mining claim

under the laws of the United States, then and there

doing and i)erforming each and every act thereon re-

(juired by law to make and ))erfect a valid niiuing

location of (lovciimient placer mineral land. That

said claim as thus located by said Whittren was bv

liiin named and called the 'VBon \^)yage/' and con-

tained at the time of the original location thereof ))y

the said Wliittrcn an area slightly in excess of twenty
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acres, but thereafter, on November 11, 1903, the said

Whittren made an accurate survey of said '^Bon

Voyage" claim, and slightly changed the position of

three of his corner stakes by drawing them in, and as

thus changed the said location contained no more

than 20 acres.

2. That upon the location of said ^^Bon Voyage"

claim the said Whittren entered into the possession

of the same, and thereafter, until the 24th day of Sep-

tember, 1905, the said Whittren continued to be the

sole owner in fee, in possession and entitled to the

possession of said ^'Bon Voyage" claim; that on said

24th day of September, 1905, the said J. Potter Whit-

tren, for a valuable consideration, by deed, in writ-

ing, sold and conveyed to the said Eadie an undivided

one-half interest in said ^^Bon Voyage" claim, and

since said last-mentioned date the said Whittren and

the said Eadie have been, and they now are, the sole

owner of said claim as tenants in connnon.

3. That on the 11th day of June, 1906, the said

AVhittren and the said Eadie were so the owners of

said claim as tenants in common, and were then and

there in the sole, quiet and exclusive possession of

the same, and on said date the said Whittren and

Eadie did, by an instrument in writing, lease, let and

demise a portion of said claim to the defendant

Waskev for the term to commence at the execution

of said lease and ending on the 1st day of June, 1908

;
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that the portion of said claim so leased, demised and

let to said defendant Waskey is bounded and de-

scribed as follows:

All the following described land and premises, sit-

uate in Cape Nome Mining and Recording District,

District of Alaska, to wit : Commencing at the south-

west corner stake of the Bon Voyage Placer Mining

claim ; thence northerly along the westerly boundary

line of said mining claim 1320 feet to the northwest

corner thereof; thence easterly along the northerly

boundary line of said mining claim 220 feet ; thence

southerly 1320 feet to the southerly boundary line

of said mining claim; thence westerly 220 feet to

the point and place of beginning ; being a part of the

said Bon Voyage placer mining claim, the location

notice whereof is of record in the office of the re-

corder of said Cape Nome Mining and Recording

District in book 99, at page 296, of the Records of

said District.

That immediately upon the execution of said lease

the defendant Waskey entered upon said portion of

said claim and commenced to mine and prospect the

same for gold in accordance witli the terms of said

lease, and is still so engaged; that tlie defendant

Waskey lias at all times kept and ])erformed, and is

now kee])ing and performing all tlie terms of said

lease on hi.s ])art to be kept and perfonned; that a

true copy of said lease is hereunto annexed, marked

Exhibit '*A," and made a part of this answer.
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4. These defendants further allege that after-

wards, to wit, on the 20th day of June, 1906, the said

Whittren and the said Eadie were so the owners of

said claim as tenants in common, and were then and

there, together with the defendant Waskey as lessee

of the portion thereof hereinbefore described, in the

sole, quiet and exclusive possession of the said claim,

and on the 20th day of June, 1906, the said Whittren,

Eadie and the d€fendant Waskey made and entered

into a certain lease and contract of the remaining

portion of said mine for the term commencing on

said 20th day of June, 1906, and ending on the 20th

day of June, 1908; that the remaining portion of

said mine described in said lease and contract last

hereinabove referred to is described as follows

:

The easterly 440 feet of said mining claim, being

all of the said claim not heretofore leased by the said

Eadie and the said Whittren to the said Waskey.

That immediately upon the execution of said con-

tract and lease, the defendants Eadie and Waskey

entered upon said portion of said claim described

therein, and conmienced to mine and prospect the

same for gold in accordance with the terms of said

lease, and they are still so engaged; that the defend-

ants Waskey and Eadie have at all times kept and

performed, and are now keeping and performing all

the terms of said contract and lease on their part to

be kept and performed. That a true copy of said
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contract and lease is hereto annexed, marked Exhibit

''B" and made a part of this answer.

5. The defendants further allege that they have

hereinbefore set forth the nature and duration of

their estate in the real property described in plain-

tiffs' complaint and of their license and right to the

possession thereof, and further allege that they are

in the possession of said property under and by

virtue and pursuant to the two leases and contracts,

Exhibits ''A" and '^B^" hereinbefore mentioned.

6. That said Bon Voyage claim, as located by

said J. Potter Whittren on the 1st day of January,

1902, and as surveyed and marked by him on the

11th day of November, 1903, contained within its ex-

terior boundaries the whole of the premises described

in paragraph II of plaintiff's complaint and alleged

therein to be the property of the plaintiffs.

Wherefore, having fully answered, these defend-

ants pray to go hence dismissed with judgment for

their costs.

IRA n. ORTON,

ALBERT FINK,

Attorneys for Defendants Waskey and Crabtree.

United States of America,

District of Alaska,—ss.

J. M. Crabtree, })eing first duly sworn, de])oses and

snys: That he is one of the defendnnts in the above-
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entitled action ; that he lias read the above and fore-

going answer to plaintiffs' complaint and knows the

contents thereof and believes the same to be true.

J. M. CRABTREE.

Subscribed and sworn to before me, this 13th day

of March, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

Exhibit *'A*' to Answer.

No. 36,729.

This indenture, made this eleventh day of June,

in the vear nineteen hundred and six, between An-

drew Eadie and J. Potter Whittren, both of Nome,

Alaska, lessors, and F. H. Waskey, of the same place,

lessee, witnesseth:

That the said lessors, for and in consideration of

the rents, royalties, covenants and agreements here-

inafter reserved and contained and by the said lessee

to be paid, kept and performed, do hereby lease, de-

mise, and let unto the said lessee all the following de-

scribed lands and premises, situate in Cape Nome

Mining and Recording District, District of Alaska,

to wit : Commencing at the southwest corner stake of

the Bon Voyage placer mining claim ; thence north-

erly along the westerly boundary line of said min-

ing claim 1320 feet to the northwest corner thereof

;
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tlience easterly along the northerly boundary line of

said mining claim 220 feet ; thence southerly 1320 feet

to the southerly boundary line of said mining claim

;

thence westerly 220 feet to the point and place of

beginning; being a part of the Bon Voyage placer

mining claim, the location notice Avhereof is of rec-

ord in the office of the Recorder of said Cape Nome

Recording District in book 99, at page 296, of the

records of said district.

To have and to hold all and singular the said de-

mised premises, together with the appurtenances,

unto the said lessee, for the tenn commencing on the

date hereof and expiring at noon on the first day of

June, nineteen hundred and eight, unless sooner for-

feited or determined through the violation by the said

lessee of any covenant or agreement hereinafter con-

tained and by him to be kept and performed.

And in consideration of such demise and lease the

said lessee does covenant and agree with the said les-

sors as follows, to wit

:

1. To enter upon the said premises within five

days from the date hereof, and thereafter to pros-

pect, work, and mine the same in good and miner-

like manner, so as to take out the greatest possible

amount of gold and gold-dust therefrom, with due

I'cgard to the continued future working of the said

mining claim and the preservation of the same as a

workal)le mine, and so to prospect, work and mine
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the said premises steadily and continuously during

the term of this lease ; cessation of labor for a period

of ten days to be deemed a violation of this agree-

ment.

2. To properly timber all shafts and to keep all

shafts, tunnels, drifts and stopes clear and in good

and safe condition.

3. To allow the said lessoi-s, and their agent or

agents, at all times, to enter upon and into all parts

of the said premises, for purposes of inspection, and

to be present and to assist at all cleanups, the re-

torting of the amalgam, and the weighing of the re-

tort.

4. To give to the said lessors, at Nome, Alaska, at

least ten hours ' notice of each and every cleanup, and

to make no cleanup without giving such notice.

5. To make and file for record an affidavit of the

performance of the required annual labor upon the

said mining claim, during each calendar year of the

term of this lease.

6. To pay to the said lessors, as royalty, thirty-

five per centum (35%) of all gold, gold-dust, and
other precious minerals and metals mined or ex-

tracted from the said premises during the term of

this lease, and to pay and deliver to the said lessors

such royalty out of, and immediately after, each and
every cleanup.
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7. To allow no person or persons not in privity

with the said parties hereto to take or hold possession

of the said premises, or any part thereof, under any

pretense whatever, during the said term.

8. Not to assign this lease, or any interest here-

in, and not to sublet the said premises, or any part

thereof, without the written consent of the said les-

sors.

9. To quit and deliver up to the said lessors the

possession of the said premises, x x, in good

order and condition for continued future mining,

without demand or further notice, on said first day of

June, 1906, or at any time previous upon demand for

forfeiture.

It is expressly agreed that, upon the violation by

the said lease of any covenant or agreement herein

contained, this lease, and the temi hereof, shall, at

the option of the lessors, become forfeited and deter-

mined, and the said lessors may at once enter into

the ]jossession of the said premises and remove any

and all persons found thereon.

Eac^h and every part and covcMiaut lieroof sliail

extend to and be binding upon the heirs, executors,

administrators, and assigns of the lessors, and, at the

option of the lessors, the executors, administrators,

and assigns of the said lessee.
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In witness whereof, the said parties have hereunto

set their hands and seals the day and year first a}x)ve

written.

ANDREW EADIE. [Seal]

J. POTTER WHITTREN. [Seal]

F. H. WASKEY. [Seal]

Done in triplicate.

Signed, sealed and delivered in the presence of:

F. E. FULLER,

A. G. BLAKE.

District of Alaska,

Cape Nome Precinct,—ss.

This is to certify, that on this 11th day of June,

A. D. 1906, before me, the undersigned, a notary

public in and for the District aforesaid, duly com-

missioned and qualified, personally came Andrew

Eadie^ J. Potter Whittren and F. H. Waskey, to me

known and known to be the same persons described

m and whose names are subscribed to the within in-

strument, and acknowledged that they executed the

same freely and voluntarily.

Witness my hand and notarial seal this 11th day

of June, A. D. 1906.

[Notarial Seal] F. E. FULLER,

Notary Public for Alaska.
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Piled for record Aug. 22, 1906, 2:20 P. M. Ee-

quest of P. H. Waskey.

P. E. PULLER,

Recorder.

Deputy.

(Vol. 164, page 133.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, P. E. Puller, United States Commissioner and

Ex-ofificio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the Dis-

trict of Alaska, do hereby certify that the above

and foregoing is a true, full and complete copy of in-

strument numbered 36,729, the same being agreement

between Andrew Eadie, and J. Potter Whittren,

Lessors, and P. H. Waskey, Lessee, as the same ap-

pears of record in volume 164, at page 133 thereof, of

the records of my office.

^^^itness my hand and the seal of the said office this

12tli day of October, 1906.

[Seal] P. E. PULLER,
Recorder.

By P. R. Cowden,

Deputy.



vs, Elma McNaught and Otto Halla, 51

Exhibit **B'' to Answer.

No. 36,869.

AGREEMENT.

This agreement, made this 20th day of June, in the

year nineteen hundred and six, by and between An-

drew Eadie, J. Potter Whittren, and F. H. Waskey,

all of Nome, Alaska, witnesseth

:

Whereas, the said Eadie and Whittren are the

owners of the Bon Voyage placer mining claim, sit-

uated in Cape Nome Mining District, Alaska, the

location notice whereof is of record in the office of

the recorder of the Cape Nome Recording District,

in book 99, at page 296, of the Records of said Dis-

trict
;

And whereas, the said Eadie and Waskey desire

to work and mine the easterly 440 feet of said mining

claim, being all of the said claim not heretofore

leased by the said Eadie and Whittren to the said

Waskey

;

Now, therefore, in consideration of the premises

and of the sum of one ($1.00) dollar, by the said

parties paid, each to the other, the receipt whereof is

hereby acknowledged, and of the covenants and

agreements hereinafter gontained, it is agreed as fol-

lows :
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The said Eadie and Waskey agree to enter upon

the said premises within the day from the date here-

of, and thereafter to prospect, work and mine the

same in good and miner-like manner so as to take

out the greatest amount of gold and gold-dust there-

from, with due regard to the continued future work-

ing of the said premises and the preservation of the

same as a workable mine, and so to prospect, work

and mine tne said premises steadily and continuously

for the full term of two (2) years from the date

hereof, or until said premises shall have been thor-

oughly and completely mined and worked out ; cessa-

tion of labor for a period of ten (10) days to be

deemed a violation of this agreement.

To properly timber all shafts and to keep all

shafts, tunnels, drifts and stopes clear and in good

and safe condition.

To allow the said Whittren or his agent at all times

to enter upon and into all parts of the said premises

for purposes of inspection, and to be present and

to assist at all cleanups, the restoring of the amalgam,

and the weighing of the retort, and to give said Whit-

tren or his agent due notice of eacli and every clean-

up.

It is agreed that of all i\w gold, gold-dust and other

precious minerals and metals mined or extracted

from the said premises by tl^e said Eadie and Was-

key, under this agreement, one-eighth (1/8) part
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shall be paid and delivered to said Whittren imme-

diately after each and every cleanup, and one-eighth

(1/8) part to the said Eadie, and the remainder shall

be retained by, and equally divided between, the said

Waskey and Eadie, after paying from such re-

mainder all costs and expenses of mining and op-

erating under this agreement; the expenses of first

locating pay, however, to be borne solely by said

Waskey.

In witness whereof, the said parties have hereunto

set their hands and seals in triplicate, the day and

year first above written.

J. POTTER WHITTREN. [Seal]

ANDREW EADIE. [Seal]

F. H. WASKEY. [Seal]

Signed, sealed and delivered in the presence of

:

P. D. OVERPIELD.

District of Alaska,

Cape Nome Precinct,—ss.

This is to certify that on this 30th day of August,

A. D. 1906, before me, the undersigned, a notary pub-

lic in and for the District aforesaid, duly commis-

sioned and qualified, personally came Andrew Eadie,

J. Potter Whittren and F. H. Waskey, to me known

to be the same persons described in and whose names

are subscribed to the within instrument, and ac-

knowledged that they executed the same freely and

voluntarily.
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Witness my baud and notarial seal this 30th day

of August, A. D. 1906.

[Js^tarial Seal] F. E. FULLLER,

Notary Public for Alaska.

Filed for record Aug. 30, 1906, 2 :50 P. M. Re-

quest of F. H. Waskey.
^ ^ ^^^^^^^^

Recorder.

Deputy.

(Vol. 164, page 138.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Conmiissioner and

Ex-officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the Dis-

trict of Alaska, do hereby certify that the above and

foregoing is a true, full and complete copy of instru-

ment numbered 36,869, the same being agreement

between Andrew Eadie, J. Potter Whittren and F.

H. Waskey, as the same appears of record in volume

164, at page 138 thereof, of the records of my office.

Witness my hand and the seal of tlic said office tliis

12th day of October, 1906.

[Seal] F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.
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United States of America,

District of Alaska,—ss.

Due service of the within answer is hereby accepted

at Nome, Alaska, this 14 day of March, 1907, by re-

ceiving a copy thereof.

T. M. REED,

Attorney for Plaintiffs.

[Endorsed] : Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

Mar. 14, 1907. Jno. H. Dunn, Clerk. By
,

Deputy.

Second: The affidavit of J. M. Crabtree, one of

the defendants:

In the District Court for the District of Alaska,

Second Division.

ELMA McNAUGHT,
Plaintiff,

vs.

F. H. WASKEY et al.,

Defendants.

Affidavit of Joseph M. Crabtree.

United States of America,

District of Alaska,—ss.

Joseph M. Crabtree, being first duly sworn, on

his oath, deposes and says, he is one of the defend-

ants in the above-entitled action.
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That affiant and his codefendant Waskey, entered

into possession of the premises in dispute in the

above-entitled action in the month of June, 1906,

luider lease from J. Potter Whittren, the locator of

the Bon Voyage claim, located in the year 1902, as

set forth in the answer of the defendants.

That affiant and his codefendant entered into pos-

session of said premises under said lease and com-

menced to work, mine and operate the same in good

faith, and ever since said month of June, 1906, af-

fiant, and his codefendant Waskey, under said lease,

has continued to mine and operate said claim openly,

notoriously and adversely to all the world, and par-

ticularly the plaintiff in the above-entitled action.

That while operating said claim the said affiant,

and his codefendant, have extracted from the prem-

ises in dispute, at a depth of about 120 feet below

the surface of the earth, a large quantity of gold-

bearing earth, sand and gravel, which said gold-bear-

ing earth, sand and gravel affiant, and his codefend-

ant Frank H. Waskey, have severed from the bed in

wliich said gold-bearing earth, sand and gravel lay

and hoisted the same through a shaft upon said prem-

ises, and deposited the same in a dump upon saia

])romises, which said dum]) has always been, since

tlie same was there placed, and now is, within the ex-

clusive control, ownership and dominion of affiant

and his codefendant Fi*ank II. Waskey, and is now

rlaimed by them adversely to all the world.
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That at all the times during which affiant, and his

codefendant, Frank H. Waskey, were mining and

operating upon said premises, and were engaged in

hoisting, as aforesaid, gold-bearing earth, sand and

gravel from beneath the surface of the earth, and de-

positing the same in the dump aforesaid, upon the

surface of the earth, that affiant and his codefendant

Frank H. Waskey were in the absolute, open, notor-

ious, exclusive and adverse possession of the prem-

ises from within the exterior boundaries of which the

aforesaid gold-bearing earth, sand and gravel was

severed and hoisted as aforesaid.

That said gold-bearing earth, sand and gravel w^as

so extracted by affiant and his codefendant at great

expense, to wit: at an expense of more than $10,-

000.00, and the amount of said gold-bearing earth,

sand and gravel so extracted by affiant and his code

fendant Waskey, still remaining on said premises

involved in this action, and unsluiced by them, ex-

ceeds in value the sum of $5,000.00.

That at all times since affiant and his codefendant

Frank H. Waskey have been engaged in mining upon

the aforesaid premises they have been so engaged in

the bona fide claim of a valid and existing lease from

the real owner of said premises.

That affiant and his codefendant Frank H. Was-

key are solvent, and are worth the sum of $100,000.00

each, in property not exempt from execution, and are
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amply able to respond in damages for the value of

any and all gold-bearing earth, sand and gravel ex-

tracted from the premises in dispute, and for the

value of all gold contained therein.

That there is not contained in the dump of said

gold-bearing earth, sand and gravel placed on the

premises in dispute by affiant and his codefendant

Frank H. Waskey as hereinbefore set forth, and now

remaining unsluiced thereon, to exceed the sum of

$50,000.00,

And further affiant saith not.

JOSEPH M. CRABTREE.

Subscribed and sworn to before me this 27th day

of May, 1907.

[Seal] A. J. BEECHER,

Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

[Endorsed] : Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

May 27, 1907. Jno. H. Dunn, Clerk. By ,

Deputy.



vs, Elma McNaught and Otto Halla, 59

Third : Affidavit of Arthur Gibson and Henry P.

Hannan in the case of Jos. Hammer et al. vs. F. H.

Waskey et al., in words and figures as follows

:

In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. ORABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of Arthur Gibson.

United States of America,

District of Alaska,—ss.

Arthur Gibson, being first duly sworn, deposes and

says: That he is a civil engineer by profession and

is also a practical surveyor ; that he is well acquainted

with the situation of the *'Bon Voyage," '^Golden

Calf," '^ Golden Bull" and '^Roosevelt" claims; that

he personally made a survey of said claims on March

12th, 13th and 14th, 1907, and that annexed hereto,

marked Exhibit *^A," is a correct plat of said claims
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as surveyed by affiant on March 12th, 13th and 11th,

1907.

Affiant further says that in surveying said ''Bon

Voyage'' claim he detennined that said claim con-

tained an area of .048 of an acre in excess of 20 acres,

and that in order to reduce the said claim to the size

of exactly 20 acres, affiant did, by direction of the

defendants, place two stakes one at 3.2 feet from the

southwest corner and one at 3.2 feet from the south-

east corner of said claim.

ART. GIBSON.

Subscribed and sworn to before me, this 1th day of

May, 1907.

[Seal] IDA G. CHAQUETTE,
Kotary Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO

HALLA,
Plaintiffs,

vs.

F. H. WASKEY, J. CRABTEEE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of Henry P. Hannan.

United States of America,

District of Alaska,—ss.

Henry P. Hannan, being first duly sworn, deposes

and says : That he is a miner by occupation and re-

sides in the Cape Nome Mining District ; that he has

resided in said district since the year 1901 ; that affi-

ant knows a certain claim situated between Newton

Gulch and Otter Creek, known as the *^Bon Voyage"

claim; that affiant first observed said claim on the

4th day of January, 1902 ; that he was going to locate

a claim on the right limit of Otter Creek, known as

the ''Happy New Year"; that at that time affiant

saw the initial stake of said claim and read the no-

tice signed by J. Potter Whittren; that upon return-

ing later in the same day affiant saw the northwest
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corner stake of said claim ; that affiant has observed

said stakes at different times since and saw them in

the smnmer and fall of the year 1906, and that affiant

is positive that the northwest corner stake is very

nearly in the same position at which it was in when

he saw it in January, 1902.

Affiant further says that in the months of October,

November and December, 1903, he passed across the

**Bon Voyage" claim frequently, going to Otter

Creek and vicinity, where affiant at different times

was engaged in doing assessment work ; that the trail

passes directly across the said **Bon Voyage" claim;

that affiant remembers to have seen in November or

December, 1903, a freshly dug prospect hole on said

**Bon Voyage" claim, situated about 300 feet from

the northwest corner of the claim ; that said hole was

about 6x4 feet in size; that affiant did not examine

it closely enough to determine its depth.

That affiant has been on said '*Bon Voyage" claim

every year since 1902 ; that affiant was on said claim

in the summer of 1906, when the same was being oper-

ated by F. H. Waskey, J. Crabtree and others, and

saw and observed the said hole which had been dug

in the year 1903 ; that at tliat time the said Waskey

was pumping water from said hole to be used in his

boilers on said claim.

Affiant fui'ther says that be has no interest in the

result of this action.

HENRY P. HANNAN.
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Subscribed and sworn to before me, this 4th day of

May, 1907.

[Seal] IDA G. CHAQUETTE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

[Endorsed] : Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

May 4, 1907. Jno. H. Dunn, Clerk. By
,

Deputy.

Fourth: Affidavits of Joseph Crabtree, Andrew

Eadie, F. M. Lang, Louis Rudolph, Valentine Sturm,

Thomas Lyle, J. Potter Whittren, David Gove, R. D.

Adams, Paul Denhart, P. T. Nixon, J. H. Kennedy

and O. W. Carlson, in w^ords and figures as follows

:

/^ the District Court for the District of Alaska^

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.
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Afl&davit of Joseph Crabtree.

United States of America,

District of Alaska,—ss.

Joseph Crabtree, being first duly sworn, deposes

and says: That he is one of the defendants in the

above-entitled action; that affiant, together with his

codefendants F. H. Waskey and Andrew Eadie, are

engaged in operating the '^Bon Voyage" claim under

lease from J. Potter Whittren and Andrew Eadie;

that they commenced working on said ^* Bon Voyage"

claim, and on that portion of the same claimed by

the plaintiffs as the ^'Golden Bull' claim on or about

the 1st day of July, 1906 ; that ever since said date,

with the exception of about six weeks during the

middle of the winter, affiant and the said Waskey

and the said Andrew Eadie have been mining and

operating said claim and extracting tlie pay gravel

therefrom, using a steam hoist and employing on an

average about 15 men ; that affiant and his associates

have expended in o])erating and mining on said claim

the sum of about fifteen thousand doHars, and have

not yet mined or extracted from the portion of tlie

**Bon Voyage" claim claimed by t1io i^lnintifFs any

gold-dust other than panuings.

Affiant further says that he is well acquainted with

an old prosp(»ct hole on said claim situated about
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three hundred and fifty feet from the northwest cor-

ner of said claim and in a southeasterly direction

from said corner, which prospect hole is claimed by

J. Potter Whittren to have been dug in the year 1903

as assessment work on the ^'Bon Voyage" claim; that

affiant first observed said prospect hole in the sum-

mer of 1906, when affiant when to work on said claim

;

that said prospect hole had the appearance of being

about three years old, and was filled with water nearly

to the top ; that affiant piunped water from said hole,

using a pipe or suction hose about five feet long and

using the water in the boilers on said claim; that

in the summer of 1906 said hole was rather oblong

in shape, or very nearly round, and had the appear-

ance of an old sloughed in shaft, and on account of

having sloughed in was about fifteen feet in width at

that time; that affiant did not pump all the water

out of said shaft and does not know the exact depth

of it at that time, but from all indications it would

seem that the same was originally from twelve to

fifteen feet deep and approximately five feet square,

or more.

Affiant further says that he is well acquainted with

the formation on the ''Bon Voyage" claim, and that

the dirt, gravel and muck on said claim is frozen

solid to bedrock, except where a small layer on top

may be thawed in summer; that from affiant's obser-
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vation the said claim does not thaw more than from

a foot to a foot and a half during the entire smmner.

Affiant further says that he has been engaged in

actual mining since the year 1897, and has mined on

many placer claims in the Cape Nome Mining Dis-

trict, and that a prospect hole on the '^Bon Voyage"

claim four feet wide, six feet long and fourteen feet

deep could not be dug through the solid frozen ground

at an expense of less than one hundred dollars ; that

in affiant's opinion it would take fifteen days' labor

or more to dig such a hole.

Affiant further states that he has read the affidavit

of B. Schwarz, wherein it is stated that ''the defend-

ants are not working and mining said premises in a

workmanlike and miner fashion, but are getting out

from said claim the richer portions thereof to the

jjrobable loss of the remainder thereof," and that said

statement is wholly untrue.

Affiant has also read the affidavit of William Priest

and the statement in said affidavit that said Priest

*' found pay dirt which had been abandoned and

against which face of the drift waste dirt had been

thrown, which showed au average of twelve cents

to the pan" is wholly untrue ; that in affiant's opinion

the dump of pay gravel taken fi'om said premises

will not average twelve cents to the ])an; that affiant

has instru(.*tcd his foreman and has been very careful

to hoist to the surface all gi'avel in said claim which



vs, Elma McNaught mid Otto Halla. 69

will average 2%^ to the pan and upwards, and that

gravel which will not prospect as much as that can-

not be mined from said claim at a profit.

That said mine has been worked in a careful, thor-

ough and miner-like fashion, and all statements con-

tained in the above-mentioned affidavits to the con-

trary are wholly untrue.

Affiant further says that he has expended in build-

ing a reservoir and ditches to catch the snow water

to sluice the dump of said ^'Bon Voyage" claim more

than $1,000.00, and that unless he is allowed to pro-

ceed to sluice said dump without delay, he will be

unable to clean the same up until the spring and

summer of 1908, except by purchasing water at great

expense.

That affiant has seen the photographs of the shaft

claimed to be the assessment work for the year 1903

on said ^^Bon Voyage" claim, which are attached to

the affidavit of David Gove, and that said photo-

graphs are a representation of the condition of said

shaft in the fall of 1903, so far as the same is shown

in said photographs.

J. M. CRABTEEE.

Subscribed and sworn to before me, this 3d day of

May, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Court for the District of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of Andrew Eadie.

United States of America,

District of Alaska,—ss.

Andrew Eadie, being first duly sworn, deposes and

says: That he is one of the defendants in the fore-

going action ; that he has resided in Alaska since 1898

and has resided in Nome since the year 1900, and has

during all said periods been engaged in mining; that

affiant is well acquainted with placer mining claim

known as and called the Bon Voyage claim, in the

Cape Nome Mining District, District of Alaska; that

affiant met J. Potter Whittren in the fall of 1904, and

was at such time informed by the said Whittren that

he, the said Whittren, had located the said Bon

Voyage claim in the year 1902; tliat at the time affi-

ant met the said Whittren, said Whittren was about
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to depart from the District of Alaska; that said

Whittren and affiant at said time entered into an

agreement whereby the said Whittren was to convey

to affiant an undivided one-half interest in said Bon

Voyage claim in consideration of affiant prospecting

the said Bon Voyage claim and doing the assessment

work thereon for the year 1904 ; that said Whittren

at said time informed affiant that his title to said

ground was perfect, that the assessment work for the

year 1903 had been performed by two men by the

names of Lang and Taft, and the said Whittren had

made a survey of said assessment work done by said

Lang and Taft upon the said Bon Voyage, and had

tied the same to the corners of said claim ; that affi-

ant thereafter, and in pursuance of said agreement

with said Whittren, went out to said Bon Voyage

claim, together with Harry Robertson and a man
whose first name was Bud, but whose last name affi-

ant is unable to recall ; that during the afternoon of

the day affiant and said two men went to said Bon

Voyage claim there came on a very heavy rain ; that

affiant and said two men thereupon placed sod

mounds around the corners of said claim enlarging

the ones already there, and examined the corners of

said claim ; that each of said corners was marked by

stakes about 2x2 inches in size, having inscribed

thereon with a knife B. V. and initials designating

the corner ; that affiant had with him a plat of said
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claim made by the said Whittren showing thereupon

the point where the assessment Avork had been done

by the said Lang and Taft and the wagon road cross-

ing said claim ; that affiant found the said assessment

work at the point designated upon said map and ex-

amined the same ; that the said assessment work con-

sisted of a shaft which was, as affiant remembers,

about 4x6 feet in size and was filled with water ; that

said shaft, so far as affiant was able to judge, had

caved in to a considerable extent, but there was quite

a large dump of gravel deposited around said shaft

;

that affiant measured the depth of said shaft by stick-

ing down a piece of 2x3 scantling which affiant had

there to use as a frame for a tent ; that said shaft was

then about ten feet deep ; that affiant subsequently re-

turned to said Bon Voyage claim in company with

one R. S. Norris and with a man by the name of

Valentine Sterm, and that affiant did the assessment

work upon said claim for the said years 1904 and

1905, and performed at least one hundred dollars

($100.00) worth of labor upon said claim during each

of said years.

Affiant further says that the blue-print attached

hereto, marked Exhibit ''A" and made a part hereof,

is a bhie-])rint of a survey made of the said Bon Voy-

age claim sliowing tlie position of tlio workings there-

upon, and tliat said blue-print, as affiant verily be-

lieves correctly and accurately represents the said
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Bon Voyage claim, together with the workings there-

upon, and the wagon road crossing said claim.

ANDREW EADIE.

Subscribed and sworn to before me, this 3d dav of

May, 1907.

[Seal] O. D. COCHRAN,
Notary Public in and for the District of Alaska.





-
^'!C''/i

''^X

Mo^OMJOC^^^^—

^ N.C.CoK.
~~ 0^2'^2" Post XTunoi^a Monumzi^t

A^F

/Vo-'

(go3 Lr4B

•SUSVEYEO IDOS

ALASKA
3cale . l/zin to lOOf

DePUTr U^ Mineral SwRVEVfef;.

Bo^' VOYAG E

\ _

v/
/ /

\ 'C^ ^

"^(t''f\

e,'--"-

ei^^""''



vs, Elma McNaught and Otto jSalla, 75

In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN, and ANDREW EADIE,

Defendants.

Affidavit of F. M. Lang.

United States of America,

District of Alaska,—ss.

F. M. Lang, being first duly sworn, deposes and

says : That he is well acquainted with J. Potter Whit-

tren, having known him since the year 1901; that

affiant knows a certain placer mining claim, situated

in the Cape Nome District, District of Alaska, known

as the Bon Voyage; that on November 11th, 1903,

affiant and one 0. D. Taft assisted said J. Potter

Whittren to make a survey of said claim ; that said

J. Potter Whittren was at that time a civil engineer

and surveyor and used the ordinary surveyor's tran-
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sit in surveying said claim ; that affiant and said Taft

acted as chainmen for said Whittren on said day in

the surveying of said claim ; that said Whittren and

affiant were able to and did find all the corners of said

claim ; that the corners of said claim were marked by

stakes with the markings thereon inscribed or cut in

with a knife; that at the northeast corner of said

claim the stake identified by said Whittren as his

corner stake had had the markings cut off on one side

and the name of Otto Halla written thereon ; that at

the time of making said survey said Whittren placed

four new stakes at the corners of said claim, said new

stakes being 2x2 or 2x4, to the best of affiant's recol-

lection ; that prior to the survey of said claim the said

Whittren had made an agreement with affiant to do

the assessment work on said claim, and for that pur-

pose affiant employed said C. D. Taft and directed

him to sink a prospect hole at a point thereon speci-

fied by the said Whittren ; that said point was about

three hundred and fifty feet from the northwest cor-

ner of the claim and about fifty feet from the road-

way crossing said claim ; that said C. D. Taft worked

fifteen days upon said claim in sinking said prospect

liolo at the point designated by said Whittren; that

said prospe(^t hole was sunk by the said Taft on said

cluini between the 10th and 30tli da^^s of November,

1903, and affiant paid said Taft one hundred doHars

($100.00) and board for doing said work.
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Affiant further says that he was on the said Bon

Voyage claim yesterday, the 1st day of May, 1907,

and looked at the corner stakes of said claim ; that the

northeast corner and the other corner stakes of said

claim are in the same position as when affiant and

said Whittren surveyed said claim in 1903; that at

the time of making said survey the said Whittren

drew in some of his corner stakes in order to make

said claim only 660 feet wide and 1320 feet long ; that

said C. D. Taft is not now within the District of

Alaska ; that attached to this affidavit is.a copy of the

field-notes of Whittren made from surve.y of Nov.

11th, 1903, which are true and correct as affiant verily

believes.

Affiant further says that he has no interest in the

result of this action.

F. M. LANG.

Subscribed and sworn to before me this 2d day of

May, 1907.

[Seal] O. D. COCHRAN,
Notary Public in and for the District of Alaska.
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In the District Court for the District of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN, and ANDREW EADIE,

Defendants.

Affidavit of Louis Rudolph.

United States of America,

District of Alaska,—ss.

Louis Rudolph, being first duly sworn, deposes and

says : That he is a miner by occupation ; that he has

been mining for about twelve years ; that he has re-

sided in Nome, in the District of Alaska, since the

summer of 1904, and has since said time been en-

gaged in mining in the Nome District ; that he is ac-

quainted with placer mining claim known as and

called the Bon Voyage claim, in the Nome Mining

District; that he first became acquainted with said

claim in the fall of 1904 ; that in the said fall of 1904,

affiant and Andrew Eadie went upon said claim, and

that at the said time affiant, with said Eadie, made

an examination of the assessment work done upon
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said claim the preceding year; that affiant found a

shaft situated on the said Bon Voyage claim about

three hundred feet in a southeasterly direction from

the northwesterly corner of said Bon Voyage claim

and near the wagon road crossing said claim and

w^esterly from said w^agon road ; that affiant examined

said shaft at the request of said Andrew Eadie ; that

said shaft was filled with water, and was in size, as

near as affiant could judge, about 4x6 feet ; that affiant

is unable to state the depth of said shaft except that

in his presence the said Andrew Eadie measured the

said shaft with a piece of 2x3 scantling which he

shoved down into the water in said shaft a depth of

some ten or twelve feet ; that said shaft had more or

less caved in, but there was quite a pile of gravel sur-

rounding said shaft ; that affiant is familiar with the

action of th^ w^ater upon shafts sunk in the tundra

in the Nome District, and from his knowledge thereof

affiant is able to state that said shaft had been sunk

the preceding year; that affiant has since said time

worked upon the said Bon Voyage claim and knows

the character of ground where said shaft is sunk and

that the same is frozen; that affiant lias sunk many

holes upon the tundra in the Nome District and is

familiar with the time required to sink shafts in the

frozen ground; that an ordinary man performing an

<ordinary day's work would not sink to exceed one

foot per day without the use of a steam thawer in
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ground the character of the ground where said pros-

pect shaft was sunk on the Bon Voyage.

Affiant further says that he has no interest of any

kind or character in the result of this lawsuit.

LOUIS RUDOLPH.

Subscribed and sworn to before me, this 3d day of

May, 1907.

[Seal] MABEL SEARL,

Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN, and ANDREW EADIE,

Defendants.

AflRdavit of Valentine Sturm.

United States of America,

District of Alaska,—ss.

Valentine Sturm, being first duly sworn, deposes

and says: That he is a resident of Nome, in the Dis-

trict of Alaska ; that he has resided in Nome and the

Nome Mining District since the summer of 1903;

that affiant is acquainted with placer mining claim
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in the Nome Mining District kno^Yn as and called the

Bon Voyage claim; that affiant first became ac-

quainted with said claun in the fall of 1904 ; that in

the fall of 1904, affiant was employed by one, Andrew

Eadie, to do some prospecting upon said claim ; that

affiant worked upon said Bon Voyage claim a period

of four or five days together with the said Andrew

Eadie; that affiant, while engaged in working upon

said claim, observed a shaft situated toward the

northwesterly corner of said claim and westerly of

and near the wagon road crossing said claim, and a

stake standing near said shaft; that said shaft was

tilled with water; that affiant never made any close

examination of said shaft, but from appearances

upon the surface, affiant believes said shaft had been

made there tlie preceding year; that affiant saw said

Eadie measuring the depth of said shaft by running

a scantling down into the water, ])ut affiant is unal)le

to state what depth said shaft was found to be by the

said Eadie.

Affiant further says that he has no interest what-

ever in said Bon Voyage chiim iioi' in the result of

this litigation.

VALENTINE STUmr.

yu))scribcd and swoi ii to before ]\u\ this M day of

May, 1907.

[Seal] (). 1). CCXMIRAN,

Nota]'\- IMiblic in and for tlic Disti'ict of Alaska.
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In the District Court for the District of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO

HALLA,
Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN, and ANDREW EADIE,

Defendants.

Affidavit of Thomas Lyle.

United States of America,

District of Alaska,—ss.

Thomas Lyle, being first duly sworn, deposes and

says : That he is a miner by occupation ; that he has

been engaged in mining in the Cape Nome Mining

District since the winter of 1898 and 1899 ; that affiant

is well acquainted with that certain placer mining

claim situated in the Cape Nome Mining District

known as the *^Bon Voyage" claim; that during the

summer and fall of 1906 affiant was on said claim a

number of times; that said claim was at that time

being operated by Frank H. Waskey, and later on

was under the charge of Joseph Crabtree ; that affiant

was working on a drill in the immediate vicinity of
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said ''Bon Voyage" claim, and visited said claim on

numerous occasions in the summer and fall; that

affiant is familiar with an old prospect hole situated

about three hundred feet from the northerly end line

of the claim and near the sunmier roadway ; that said

shaft had a notice nailed up near it, stating that it

was the assessment work for the year 1903 on the

''Bon Voyage" claim; that said hole had the appear-

ance of being an old sloughed-in shaft and to be sev-

eral years old ; that on account of having sloughed in,

it was 12 feet wide or more, at the top, tilled with wa-

ter; that from the appearance of the hole and the

amount of dirt thrown out of the same said hole must

have been originally dug 14 to 15 feet deep and approxi-

mately 4x6 feet in size ; that affiant is well acquainted

with the character of the ground on the "Bon Voy-

age" claim and knows that the same is frozen from

surface to bedrock at all seasons of the year, except

wliere the muck might thaw out a foot and a half to

two feet in the summer time.

That atlftant has had a great deal of practical ex-

l)erienoe as a miner in sinking prospect holes and

shafts and knows that a prospect hole 14 feet deep

and 6x4 feet in size, sunk in solid frozen ground of

the character of the " Bon Voyage" claim would have

been worth in the year 1903 more than $100.00; that

in ;iffiant's o]')inion an oi'dinary miner, working the
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usual hours, would require 15 days or more to sink

such a hole.

Affiant further says that since March 30th of the

present year he has been employed on the *'Bon

Voyage" claim by Joseph Crabtree and his associ-

ates ; that affiant knows that said claim is being mined

and operated in a thorough, practical, minerlike and

economical fashion.

Affiant further says that the said Crabtree and his

associates have gone to a large expense in digging

ditches to catch the snow water, and that unless said

dump is sluiced up with the snow water, it cannot be

sluiced up until the break-up in the year 1908, except

by purchasing water at a heavy expense.

Affiant further says that he has no interest in the

above-entitled action.

THOS. LYLE.

Subscribed and sworn to before me, this 3d day of

May, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court for the District of Alaska,

Second Division,

JOSEPH HAMMER et al.

vs.

P. H. WASKEY et al.
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Affidavit of J. Potter Whittren.

United States of America,

T3istrict of Alaska,—ss.

J . Potter Whittren, being first duly sworn, on oath,

deposes and says: That he is one of the defendants

m the above-entitled action; that affiant is well ac-

quainted with the Bon Voyage claim ; it having been

located by him personally. That affiant discovered

gold within the boundaries of said claim in the year

1901, prior to the location thereof; that affiant lo-

cated said claim on the first dky of January, 1902,

between 9 and 10 o'clock in the morning of said day;

that at that time affiant marked said location on the

ground with five substantial stakes, and posted a no-

tice of location thereof, in writing, signed by affiant,

which notice was in substance the same as the loca-

tion notice of said chiim afterwards recorded hy affi-

ant.

'i'hat on Novenihcr 1 \i\\ VM), affiant surxeyed said

claim, and changed the position of tliree of the cor-

ners slightly, in order to make said chum exactly 20

acres, and exactly 1320 feet h)ng hy (itiO feet wide.

Tliat the ground as surveyed and marked by atfiant

on said 11th day of November, 190:], was wholly con-

tained within the ground originally marked by affi-

ant; that affiant only drew in some of the stakes in
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order to make the claim contain not over 20 acres,

and make it exactly 1320 feet by 660 feet.

That in the year 1903, between the 10th and 30th

of November, affiant caused said claim to be pros-

,

pected, and a hole to be sunk thereon, about 14 feet

deep, and 4 by 6 feet in size; that after said hole

was finished affiant examined the same, and measured

it and prospected in it, and discovered gold therein,

and found good prospects in said hole of placellr

gold.
.
That affiant paid $100.00 to have said hole

sunk on said claim, and that it took about 20 days'

.labor to have the same done. That said hole is situ-

ated 354 feet from the northwest corner of the Bon

Voyage, 95 deg. 10 min., with the northeast corner

and representing stake placed at said shaft in the

fall of 1903, and being 527 feet from said northeast

corner, and 50 feet from roadway.

That affiant also prospected the said claim in the

year 1904, and made further discoveries of gold on

said claim.

i^ffiimt has been on said Bon Voyage claim fre-

quently during the past sum.mer, and has observed the

stakes of same, and that the stakes are now in the

same place as placed by affiant on November 11th,

1903. That some of the corner stakes of said claim

were partially burned by tundra fire, and new stakes

are fastened to the stubs of the old stakes.
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That at the time affiant located said claim in 1902,

and also at the time he surveyed the same, the stakes

marking said claim were plainly marked with affi-

ant's name and the name and corner of the claim.

That the markings of the stakes were subscribed

thereon with a knife, and were at that time and ever

since have been and now are plainly visible and legi-

ble.

J. POTTER WHITTREN.

Subscribed and sworn to before me this 17th dav

of October, 1906.

[Seal] A. J. BEECHER,
Notarv Public in and for the District of Alaska, Re-

siding at Nome.

In the Distriet Court for the Distriet of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs. ^

F. H. WASKEY, J. CRABTREE, J. POTTER
WIIITTREN, and ANDREW EADJE,

Defendants.
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Affidavit of David Gove.

United States of America,

District of Alaska,—ss.

David Gove, being first duly sworn, deposes and

says: That he is acquainted with the Bon Voyage

placer mining claim, in the Cape Nome Mining Dis-

trict, Alaska ; that he is also acquainted with J. Pot-

ter Whittren and Andrew Eadie, defendants in the

above-entitled cause ; that affiant was upon said claim

on the loth day of September, 1906, and having his

camera along with him at said time, at the request of

Mid Eadie aiid Whittren, took a photograph of old

shafts made upon said claim, which said old shafts

wet6 i*et)l*esfented to affiant by said Eadie and Whit-

tren as being assessment work for the years 1903,

1904, aiid 1905; that photograph marked Exhibit

*'A'* hereto attached is the identical photograph

taken by affiant at the said time, of workings repre-

sented to affiant to be the assessment work for the

year 1903 ; that photograph hereto attached, marked

Exhibit ''B," is the identical photograph taken of

what was represented to affiant to be assessment work

for the year 1904; that photograph hereto attached,

marked Exhibit ^^C,'Ms the identical photograph

taken by affiant at said time of what was represented

to affiant to be the assessment work for the year 1905,
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all of said work being done within the boundaries of

the said Bon Voyage claim.

i^ffiant further says that he has no interest what-

ever in the result of this litigation.

DAVID GOVE.

Subscribed and sworn to before me, this 3d da}^ of

}day, 1907.

[Seal] O. D. COCHRAN,
^ Notary Public in and for the District of Alaska.

Exhibit '^A" to Affidavit of David Gove.
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Exhibit ^^B" to Affidavit of David Gove.

Exhibit ''C to Affidavit of David Gove.
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In the District Court for the District of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Afl&davit of R. D. Adams.

United States of America,

District of Alaska,—ss.

R. D. Adams, being first duly sworn, deposes and

says : That he is a miner by occupation and has been

engaged in mining in the Cape Nome Mining Dis-

trict, District of Alaska, for a number of years last

past; that affiant is well acquainted witli the prem-

ises known as the **Bon Voyage'' claim and is at

present engaged in mining on the **Nortli I^)le'*

bench, inunediately east of said **Bon Voyage'*

claim; that affiant knows the character of the

groiuid on said *VBon Voyage" claim and knows the

same to be frozen from surface to bedrock at all

season of the year, except that it may thaw out on
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the surface from a foot and a half to two feet in the

summer time; that a prospect hole on said ''Bon

Voyage" claim four feet wide, six feet long and four-

teen feet deep would have cost in the year 1903 more

than $100.00, and that in affiant's opinion it would

take 15 days or more labor of one man to sink such

a hole ; affiant further says that he has no interest in

the above-entitled action.

R. D. ADAMS.

Subscribed and sworn to before me, this 2d dav of

May, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska,, Re-

siding at Nome.

In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.
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Affidavit of Paul Denhart.

United States of America,

District of Alaska,—ss.

Paul Denhart, being first duly sworn, deposes and

says : That he resides in the Cape Nome Mining Dis-

trict, District of Alaska, and has lived here since the

year 1900 ; that he is a miner by occupation and has

been engaged in placer mining for twelve years last

joast; that affiant has had a great deal of experience

in deei3 mining on. frozen ground in the Cape Nome

Mining District; that affiant knows the situation of

the *^Bon Voyage" claim and is well acquainted with

the general character of the ground; that to sink a

shaft 4x6 feet, 14 feet deep, through solid, frozen

ground, simihir to the **Bon Voyage" claim, would,

in affiant's opinion, have been woilh in excess of $100

in the year 1903; that in affiant's ()])inion an ordinary

the surface from a foot and a half to two feet in the

miner would require 15 days, or more, to sink such

a shaft, working the usual liours.

Affiant further says that lie has no interc»st in the

I'csult of this action.

PAUL DKNMART.
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Subscribed and sworn to before me, this 3d day of

May, 1907.

[Seal] IDA G. CHAQUETTE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court for the District of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO

HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of P. T. Nixon.

United States of America,

District of Alaska,—ss.

P. T. Nixon, being first duly sworn, deposes and

says : That he resides in the Cape Nome Mining Dis-

trict, District of Alaska, having lived here since the

year 1900; that during said time he has been engaged

m placer mining and has had much experience in

deep mining on frozen ground ; that affiant knows the

situation of the ^'Bon Voyage" claim and is well ac-

quainted with the general character of the ground;
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that to sink a shaft 4x6 feet 14 feet deep, through

solid, frozen ground, similar to the ''Bon Voyage"

claim, would, in affiant's opinion, have been worth in

excess of $100,00 in the year 1903; that in affiant's

opinion an ordinary miner would require 15 days,

or more, to sink such a shaft, working the usual

Lours.

Affiant further says that he has no interest in the

result of this action.

P. T. NIXOif.

Subscribed and sworn to before me, this 3d day of

May, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

In flic District Court for the District of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. IT. WASKEY, J. CRABTREE, J. POTTER
AVIIiTTREN and ANDREW EADIE,

Defendants.
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Affidavit of J. H. Kennedy.

United States of America,

District of Alaska,—ss.

J. H. Kennedy, being first duly sworn, deposes and

says: That he is a miner by occupation, being en-

gaged in mining and prospecting in the Cape Nome

Mining District and vicinity since the year 1900 ; that

affiant knows where the '^Bon Voyage" claim is sit-

uated near Newton Gulch in the Cape Nome Mining

and Recording District, District of Alaska ; that af-

fiant has had considerable experience in sinking holes

in frozen ground and that a prospect hole on the

^'Bon Voyage" claim 4 feet wide, 6 feet long and 14

feet deep, sunk through solid frost, would have cost

in the year 1903 more than $100.00.

Affiant further says that he has no interest in the

above-entitled action.

J. H. KENNEDY.

Subscribed and sworn to before me this 3d day of

May, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the Distriet Court for the Distriet of Alaska,

Second Division.

JOS. HAMMEE, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of 0. W. Carlson.

United States of America,

District of Alaska,—ss.

O. W. Carlson, })eing first duly sworn, deposes and

says: That he has been engaged in niinini;' in the

Cape Nome Mining District, District of Alaska, since

the year 1900; that affiant knows the premises called

the *n3on Voyage" claim situated in the Cape Nome

Mining District, District of Alaska, and is ac-

quainted with tlie general character of the ground;

tliat a ])ros])ect holv on said ''Hon Voyage" claim 1

feci \vi(h*, (> feet long and 14 feet doo]), sunk in the

montii of November, 19():{, tlir(Migh solid frost would

have cost more Ihau ^lOO.OO.
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Affiant further says that he has no interest in the

above-entitled action.

O. W. CARLSON.

Subscribed and sworn to before, this 3d day of

May, 1907.

[Seal] IDA G. CHAQUETTE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

[Endorsed] : Piled in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

May 4, 1907. Jno. H. Dunn, Clerk. By
,

Deputy.

Thereupon the defendants introduced and read in

evidence in support of the order to show cause, reply,

affidavits of Otto Halla, B. B. Dobbs, T. M. Reed and

R. S. Horn in the case of Joseph Hammer et al. vs.

P. H. Waskey et al. in words and figures as follows

:
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Evidence Introduced by Defendants in Support of

Order to Show Cause.

hi flic District Court for the District of Alaska,

Second. Division.

JOSEPH HAMMEE et al.,

Plaintiffs,

vs.

OTTO HALLA et al.,

Defendants.

Affidavit of Otto Halla.

United States of America,

District of Alasl^a,—ss.

Otto Halla, being duly sworn, deposes and says

:

I am the same Otto Halla who made the affidavit

heretofore in this ease on the application for an oi'der

to show cause in this case.

1 have read the affidavits of Andrew Eadie and

Lewis Endolpli in whieli afhdavits each stated that

upon an examination of the shaft or hole represent-

ing tlie assessment work on tlie l>oii Voyage claim

for the year IJHK), they found :\ large amount of

gravel snrroiniding flio moiilli of ilie shaft.

Affiant states tliat there is not now and ne\-er lias

be(»ii since he has hccn a<'(|naint('(l with that gronnd,

any gravel whatsoever around about that hole. 'I'hat
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the character of the ground there is muck and there

is no gravel contained in it.

Affiant has read the affidavit of David Gove stating

that he had taken a photograi)h of the hole represent-

ing the assessment work for the year 1903, and has

also examined Exhibit ^^A" attached to said affidavit.

Affiant states that said photograph is a correct

representation of said alleged shaft as it existed dur-

ing the month of September, 1906, but affiant avers

that said photograph does not correctly represent the

condition of that shaft as it was and existed on or

about said 10th day of July, 1906, and in that con-

nection affiant avers, that on or about said 10th day

of July, 1906, in company with R. S. Horn, a miner

of many years' experience, he visited the premises

in controversy and together they inspected the hole

which was claimed to be the representation work of

the Bon Voyage claim for the year 1903.

That affiant and said E. S. Horn measured the

shaft length, width and depth; that the shaft was

two feet wide, three feet in length and not to exceed

two feet in depth.

That affiant at said time had with him a kodak and

took a photograph of said hole, and ^Ir. Horn ap-

pears in the picture standing about three feet from
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the hole. A copy of that photograph, together with

an enlargement thereof made by photographer B. B.

Dobbs, is annexed hereto marked Exhibit **A" and

'*AA/' and made a part of this affidavit.

That thereafter and on the 27th day of September,

1906, affiant visited the premises in controversy in

company with T. M. Reed, Jr., one of the attorneys

for plaintiffs in the above-entitled cause, and then

and there discovered that said hole had been nuich

enlarged since his visit therein July, and at that time

took a photograph of the hole as it then ap])eared,

and copies of said photograph and as enlarged by

B. B. Dobbs, photographer, are hereto attached and

marked Exhibit *'B" and ^*BB,'' and made a ])art

of this affidavit.

That the photographs taken on or al)out July lOth,

1906, and on September 27th, 1906, are exactly the

same liole claimed hy the defendants as the assess-

ment work for the year, 1903.

Tliat when affiant took the photogra])h in July

there was no ])hicar(l nailed to the stake* at tlie h()li\

but on Se])emb('r 27lli, 1906, he toiind a placard as

shown in Plaintiffs^ Kxhibit *Mr'^ and Defendants^

Exhibit **A.''
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As affiant has heretofore stated there was no gravel

around the mouth of said hole, but there was a few

glacial rocks lying around said shaft such as ac-

companies glacial muck.

Affiant has examined the map of the alleged Bon

Voyage claim as attached to and marked Exhibt ^^A"

to the affidavit of Andrew Eadie. That said map

does not correctly represent or describe by courses

and distances the said Bon Voyage claim as the same

is now staked upon the ground, or as the same was

staked on the 30th day of August, 1906.

Affiant is ,a surveyor and he has made a survey of

the premises on the 30th day of August, 1906, and

he has prepared a map from his field-notes, which

map is hereunto annexed and made a part of this af-

fidavit and marked Exhibit ^^C."

OTTO HALLA.

Subscribed and sworn to before me this 4th da.y of

May, A. D. 1907.

[Seal] T. M. HOSKING,

Notary Public in and for the District of Alaska.
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Plaintiff's Exhibit ^^A'' Attached to Affidavit of

Otto Halla.
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Plaintiflf^s Exhibit ^^AA" Attached to Affidavit of

Otto Halla.
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Plaintiff's Exhibit ^'B'* Attached to Affidavit of

Otto Halla.
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Plaintiff's Exhibit ^^BB" Attached to Affidavit of

Otto Halla.
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In the District Court, for the District of Alaska, Sec-

ond Division.

JOSEPH HAMMER et al.,

Plaintiffs,

F. H. AVASKEY et al,

Defendants.

Affidavit of B. B. Dobbs.

United States of America,

District of Alaska,—ss.

D. B. Dobbs, being duly sworn, deposes and says:

That he has seen and examined Exhibits '^A" and

''iiW attached to the affidavit of Otto HaUa in the

above-entitled cause, and the same are true enlarge-

ments from the original negative of Exhibits '^A"

and '* H'' as attached to said afti(hivit and were made

by inc.

H. H. DOHHS.

Subscribed and sworn to before mc this 4th (la\'

of May, A. I). 1!)()7.

[Seal] T. M. IIOSKINO,

Notai'v Public in and for the District of Alaska.



vs. Elma McNaught and Otto Halla, 109

In the District Court, for the District of Alaska, Sec-

ond Division,

JOSEPH HAMMER et al.,

vs.

F. H. WASKEY et al,

Plaintiffs,

Defendants.

Affidavit of T. M. Reed.

United States of America,

District of Alaska,—ss.

T. M. Reed, being duly sworn, on his oath deposes

and says:

That he is the T. M. Reed mentioned in the reply

affidavit of Otto Halla and as having accompanied

him the said Otto Halla on the 27th day of Septem-

ber, 1906, to the premises in controversy in this ac-

tion.

That he has read said affidavit and the same is true.

That affiant accompanied said Otto Halla on said

27th day of September, 1906, to the premises in con-

troversy and the said Otto Halla on said day, in the

presence of affiant, standing at the edge of the pros-

pect hole claimed by the defendants to be the rep-

resentation work of the Bon Voyage claim in the

year 1903, and on which there was a sign to that ef-
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feet took the photograph marked Plaintiffs' Ex-

hibit ^^B'^ attached to the afftdavit of Otto. Halla.

That at said time as affiant remembers the said pros-

pect hok^ was an irregnhirly shaped hole and from

ten to twelve feet across. That affiant as he remem-

bers there was no evidence of any recent work hav-

ing l)een done in said hole, exce])t on the sonthwest-

erly side where there was black soil in which small

vofdvs mixed in was thrown ont.

T. M. EEED.

Snl)scril)ed and sworn to before me this 4th day of

May, A. I). 1907.

[Seal] T. AI. HOSKING,

Notary l^n])lic in and foi* the District of Alaska.

/// fhr Vistr/rt Conrt, for fliv Distn'ct of AJiisl'd, Src-

oihI Division.

.lOSKPII IIAMMKIN'tal.,

F. II. WASKKY et al.,

Phiintiffs,

l)(»f(Mi(lnuts.

Affidavit of R. S. Horn.

Vnitcrl Stnlcs of America,

Disti'ict (>r Alaska,—ss.

\\. S. II(M'ii, being (Inly sworn, (le|)()ses and says:

I am ;i miner hy oeeupatinn and lia\(' been miinng

in the Nnnie District since the sc.-ir 1!M)().
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I have heard read the affidavit of Otto Halla filed

herewith.

On or about the 10th day of July, 1906, at the re-

quest of Mr. Halla I went out to visit a number of

raining claims, including the premises in controversy

in this action, known as the Golden Bull or Bon Voy-

age claim.

I have heard read the affidavit of David Gove and

seen the photograph attached thereto, marked Ex-

hibit ^^A" and the same is a correct representation of

the hole claimed by the defendants as the annual as-

sessment work for the year 1903, as I saw it al)out

November 22d, 1906.

On or about the 10th day of July, 1906, I saw the

same identical hole at the same identical place, and

Mr. Otto Halla photographed the same while I was

standing about three feet away from the hole and

facing Mr. Halla. At said time I measured the hole

and found it to be about two feet wide, three feet

long and about eighteen inches deep.

I have examined the photograph attached to Mr.

Halla 's affidavit marked Plaintiffs' Exhibit ''A''

and know that it is a correct representation of the

prospect hole as I saw it on or about July 10th, 1906.

There was no gravel around the mouth of said hole

at that time, but a few glacial stones and a ver}^ small

quantity of earth.

Defendants' Exhibit ''A" is not a correct repre-

sentation of the prospect hole as it was on July 10th,
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1906. From my experience as a miner I would say

that a hole of the size that T found at said plaee on

July 10th, 1906, eould have lieen dug by a competent

miner not to exceed two hours. The edges of the

hole when I saw them in July, 1906, were well de-

fined and there was no appearance of the sides hav-

ing sloughed in to any appreciable extent. I can

state positively upon my experience as a miner that

it would be a physical impossibility for the liole to

iiave ever been more than from three to four feet

deep, judging from the surroiuiding conditions and

the hole as I saw it on that day.

Defendants' Exhibit "A" is a correct representa-

tion of the hole as 1 saw it on or about November

22d, 1906, but the liole liad been nuich enlarged be-

tween the 10th day of July, 1906, and the 22d day of

November, 1906.

I have also examined Plaintiifs' Exhibit **B'' at-

tached to Mr. Halhrs affidavit and it is a correct rep-

resentation of the hole as I saw it iu November, 1906,

but tlie appearance oi* the liolc and the size of it

lind Ix^en greatly clianged and enlarged as above

stated.

I have been in Candle I'oi* little time* ])ast and only

arri\('(l in Nome Ihis at'tenKKHi. between thrcM^ and

lorn* ()'e|(K'I<.

I ha\-e no inleresi whats(K»\-er in the resnlt of the

above-entith'd action.

J^ S. lIOT?N.
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Subscribed and SAvorn to before me this 3d day of

Mav, A. D. 1907.
t.' 7

[Seal] T. M. HOSKING,

Notary Public in and for the District of Alaska.

[Endorsed] : Filed in the Office of the Dist. Court

of Alaska, Second Division, at Nome, May 4, 1907.

Jno. H. Dunn, Clerk. By , Deputy.

And reply of the plaintiffs in words and figures as

follows

:

In the District Court for the District of Alaska, Sec-

ond Division.

ELMA McNAUGHT AND OTTO HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. M. CRABTREE et al.,

Defendants.

Reply to Answer.

Come now the plaintiffs in the above-entitled ac-

tion, and for a reply to the answer of defendants,

F. H. Waskey and J. M. Crabtree, herein, allege, ad-

mit and deny as follows:

1.

Plaintiffs deny each and every allegation, matter

and thing contained in paragraphs 1, 2 and 3 of the

further, separate and affirmative answer of said de-

fendants F. H. Waskev and J. M. Crabtree.
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2.

Plaintiffs allege that they have no information

sufficient to found a belief and therefore deny each

and every allegation, matter and thing contained in

paragraiDh four of said defendants further, separate

and affiraiative answer, except that plaintiffs admit

that said defendants had possession of the premises

in controversy on the day of June, A. D. 1906.

3.

Plaintiffs allege that they have no informatioii

sufficient to found a belief and therefore deny each

and every allegation, matter and thing contained in

paragraph five of defendants' further, separate and

affirmative answer, except that plaintiffs admit that

defendants are in possession of the premises in con-

troversy in this action.

4.

Plaintiffs deny each and every allegation, mattcM*

and tiling contained in ])aragra])h six of said defend-

ants' further, se])aratc and affirmative answer here-

in.

And for a further and affirmative re])ly, ])laintiffs

aver

:

Tlial (luriiiLi- llic calendar year ending DcM-embcr

r>lst, 1!H)1, I he (Icfpiidants lierein, llicir grantors and

|)re(lecess()rs in interest, faikul to do and ])erf()i*m, or

caused to )je done or 2)erformcd one luuidred dollars
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worth of labor or improvements on the said alleged

Bon Voyage placer mining location, if the said placer

mining location existed as it is alleged, and there-

after on the 21st day of June, 1905, before the said

defendants, their grantors or predecessors in interest

had resumed work or labor on the premises included

within the limits of the alleged Bon Voyage place

mining claim, the plaintiffs above-named, Elma Mc-

Naught and Otto Halla, being then and there the

owners of the Eoosevelt placer mining claim de-

scribed in plaintiffs' complaint made an amended lo-

cation of the said Roosevelt placer mining claim,

which said amended location included, covered and

appropriated the premises described in the plain-

tiffs' complaint herein.

Wherefore plaintiff's pray that they may have

judgment as in their complaint set forth.

T. M. EEED,

ALWOOD BEUNER,
J. ALLISON BRUNER,

Attorneys for Plaintiffs.

United States of America,

District of Alaska,—ss.

Otto Halla, being first duly sworn, deposes and

says
:
I am one of the plaintiffs in the above-entitled

action; I have heard the foregoing reply, know the
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contents thereof and the same is true as I verily be-

lieve.

OTTO HALLA.

Subscribed and sworn to before me this 14th day

of May, A. D. 1907.

[Seal] T. M. HOSKTNG,

Notary Public in and for the District of Alaska.

United States of America,

District of Alaska,—ss.

Due service of the within repl}" is hereby accepted,

in the District of Alaska, this 15th day of May, 1907,

by receiving a duly certified copy of the same.

IRA D. ORTON,
Attorney for Defendants Waskey & Crabtree.

[Endorsed] : Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome,

May 15, 1907. Jno. H. Dunn, Clerk. By
,

Deputy.

Thereupon tlie defendants read and introduced in

evidence affidavits of Andrew Eadie, Louis "Rudolpli,

IT. A. McLauglilin, T. J. Maddaugh, J()se])h Crab-

tree, T. M. Oil)son and Henry P. Haniian, in words

and figures as follows

:
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Evidence Introduced by Defendants.

In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
RALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EABIE,

Defendants.

Affidavit of Andrew Eadie.

United States of America,

District of Alaska,—ss.

Andrew Eadie, being first duly sworn, deposes and

says: That he has read the reply affivadit of Otto

Halla filed in the above-entitled cause, wherein said

Otta Halla says that the shaft on the Bon Voyage

claim purporting to represent the assessment work

for the year 1903 had been enlarged between, on or

about the 10th day of July, 1906, and the month of

September, 1906 ; that affiant went upon said mining

claim on or about the 1st day of July, 1906, and was

engaged in working upon said claim sinking a shaft

a distance of about 200 feet easterly from said shaft

constituting the assessment w^ork for the year 1903,
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continuously from said on or about the 1st of July,

1906, until late in the season of said year and long-

after the month of September; that affiant was on

said ground almost every da^^ during said period and

had different men employed in working thereupon,

to wit: Harry McLaughlin, Louis Eudolph and I. J.

Maddaugh ; that during said time affiant was engaged

in working upon said claim defendant, Frank H.

Waskey, was also engaged in sinking a shaft west-

erly from said shaft constituting assessment work

for the year 1903 ; that affiant knows of his own

knowledge and states positively that said shaft con-

stituting assessment work for the year 1903 was not

enlarged in any manner during the smmner or fall

of the year 1906, nor was the same enlarged in any

manner after the year 1904, when affiant first saw the

same

;

Affiant further says that if the said shaft had been

enlarged or any work done upon the same during the

summer of 1906 he would have seen it; tliat affiant

frequently used the water in said shaft for panning

and the said Waskey used the water in said shaft for

a boiler being used by him during the sunnner and

fall of 1906; that said shaft constituting the assess-

ment work for the year 1903, during all of the sum-

mer and fall of 19()() had more or less water in it anri

at no time; was said shaft clear of water, and at no

time could the de]>th of said shaft be measured except

through the water contained therein.
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Affiant further sa.ys that he has read the affidavit

of R. S. Horn filed herein and that the statements

made by the said R. S. Horn with reference to said

sliaft purporting to be the assessment work for the

3^ear 1903 being enlarged between the months of July

and November, 1906, are untrue ; and affiant further

says that said shaft has never been enlarged in any

manner since he first saw it in the 3^ear 1904, except

that same has more or less sloughed in through the ac-

tion of the elements, and that said shaft as it now ap-

years upon the ground unmistakably shows to an ex-

perienced miner that same was not enlarged during

the year 1906, the affidavits of Otto Halla and R. S.

Horn notwithstanding.

ANDREW EADIE.

Subscribed and sworn to before me, this 5th day

of May, 1907.

[Seal] O. D. COCHRAN,
Notary Public in and for the District of Alaska.

In the District Court for tlie District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

E. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.



120 F. H. Waskey and Joseph J/. Crahtree

Affidavit of Louis Rudolph.

United States of America,

District of Alaska,—ss.

Louis Rudolpli, being first duly sworn, deposes and

saj^s : That he was engaged in mining for the defend-

ants Andrew Eadie and F. H. Waskey, from the 13th

day of August, 1906, until the present time, except-

ing during the period when said mine was closed

down on account of the labor strike during the past

winter ; that affiant is well acquainted with the shaft

situated about 350 feet southeasterly from the north-

west corner of said claim, and claimed to be the as-

sessment work for the .year 1903 ; that said shaft has

not been enlarged in any manner since affiant has

been engaged in working upon said claim; that affi-

ant can state as a miner that said shaft was not in

any way enlarged during the summer of 1906, for

the reason that if the same had l)een enlarged it could

bo readily seen from fresli earth and gravel whi(»h

would necessarily l)e deposited nronnd said shaft,

but that the eartli and gravel surrounding said sliaft

is more or less covered witli moss and vegetation

sliowiug conrhisively to a miner that tlie same liad

been (lug scviM-al years ago; and tliat tlie shaft as it

now aj)poars upon the ground shows concbisively to

a miner that said shaft lias not been disturbed or anv
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fresh earth thrown out therefrom during the year

1906.

Affiant further says that he has no interest in the

result of this litigation.

LOUIS RUDOLPH.

Subscribed and sworn to before me this 5th day of

Ma.y, 1907.

[Seal] O. D. COCHRAN,
Notary Public in and for the District of Alaska,

In the District Court for the District of Alaska^

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

P. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of H. A. McLaughlin.

United States of America,

District of Alaska,—ss.

H. A. McLaughlin, being first duly sworn, deposes

and says : That he is a miner by occupation and has

lived in the Cape Nome Mining District since the

3"ear 1903; that he is well acquainted with that cer-

tain placer mining claim situated in the Cape Nome
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Mining District, District of Alaska, known as and

called the ''Bon Voyage'' claim; that he was em-

Ijloyed by F. H. AVaskey and his associates to work

on said claim in the month of June, 1906, and worked

there continuously until the 24th day of October,

1906.

That affiant knows a certain old prospect hole sit-

uated on said ''Bon Voyage'' claim about three hun-

dred and fifty feet in a southeasterly direction from

the northwest corner and near the roadway, which

is claimed to be the assessment work on the ''Bon

Voyage'' claim for the year 1903; that said prospect

hole has the appearance of being made several years

ago and has sloughed in considerably on the sides; that

said hole was not enlarged in any way from the time

affiant first went to work on said claim in the month

of June, 1906, up to and including the time he quit

work tlioi'c in Octol)er, 1906; tliat affiant is absolutely

]j()sitive of tliis fact, having been on the claim all the

time duriug said ])eriod and having freciuently car-

I'icd water from said liolc, to be used in tlie boilers;

that affiant ran the l)()ilers all siumner while he was

em])l()yed on said claim and cari'ied water fi'om said

hole almost ovovy day, aud that aCfiaut knows of liis

own knowledge ]M)sili\'ely lliat said liole was not en-

larged oi* dug dee])er during the sunniKM* oi* fall of

19()(); that the defendant AVaskey and his associates

and their employees used lo ri'e(|nently ]);iii dii't in
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said hole and the onl.y chan^'e in said hole would be

the deposit of a small amount of gravel or rocks 'from

the pannings made therein ; that water stood in said

hole all of the summer and fall of the year 1906, and

when the weather was wet the hole would be full of

water and at dry seasons the w^ater would be lower.

Aliiant further says that he has no interest in this

action.

H. A. McLaughlin.

Subscribed and sworn to before me, this 4th day of

May, 1907.

[Seal] O. D. COCHRAN,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court for the District of Alaska.

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

P. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.
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Affidavit of I. J. Maddaugh.

United States of America,

District of Alasl^a,—ss.

I. J. Maddaugh, being first duly sworn, deposes

and sa.ys: Tliat lie is a miner b.y occupation and has

lived in the Cape Nome Mining District since June,

1906; that affiant is well acquainted with a certain

placer mining claim situated in the Cape Nome Min-

ing District known as and called the '^Bon Voyage"

claim; that affiant was employed to work on said

claim as a miner by F. H. Waske.y and his associates

on July 14th, 1906, and worked tliere continuously

until the 24th day of December, 1906; that affiant

is well acquainted with a prospect hole on said

claim situated about 350 feet southeasterly from

the northwest corner of the claim and near the

roadway and claimed to be assessment work on

said claim for tlie year 1903; that affiant ob-

s('i\('(] tlic said hole wry often during the summer
of lf)()() and oil one or two occasions panned a few

])ans of dirt in il laken Froni ilic drifts of said

''])<)]} Voyage'' chiim; that very frecjuently affiant

liel])e(l 1o carry water from said hole for the boilers

on said claim : lliat said hole had wafer \u ii con-

tiimally froiii the jinic arii.-iiil wciil to work \hrvc in

»liily, IfHMi, until il Froze up in the fall of 19()(); that

'luring wet weuthei- the said |)rospect hole would be
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full of water, nearly to the top, and during dry spells

the water would be much lower; that affiant knows

positively of his own knowledge that said prospect

hole was not in any way enlarged or dug deeper from

the time affiant went there in July, 1906, until the

24th day of December, 1906; that affiant was never

absent from said ^^Bon Voyage" claim for a period

of more than 24 hours during the entire time when

he started to work on said claim in July, 1906, until

he left there in December, 1906, and it is impossible

for affiant to be mistaken in relation to said prospect

hole and in relation to the fact that said prospect hole

had never been enlarged during said time or dug any

deeper; that said prospect hole had the appearance

of being an old sloughed-in shaft and to have been

dug for several years.

Affiant further sa3^s that lie has no interest in the

result of the above-entitled action.

I. J. MADDAUGH.

Subscribed and sworn to before me this 4th day of

May, 1907.

[Seal] O. D. COCHRAN,

Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO

HALLA,
Plaintiffs,

vs.

F. H. WASKEY, J. CEABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of Joseph Crabtree.

United States of America,

J)istriet of Alaska,—ss.

Joseph Crabtree, being first dnly sworn, deposes

and says: That he is one of the defendants in tTie

above-entitled action; that affiant has read the reply

affidavits filed herein and signed by Otto Halla, R. S.

Horn and T. M. Reed; that affiant has carefully ex-

amined the pliotogra])hs attached to said affi(hivits

and referred to tlierein ; that afliant was on said '" Bon

Voyage" claim frecjuently during the months of

June, July, August, Se])tembei' and October, lf)0(),

and has had charge of the oi)erations on said claim

for liimseir and his associates.

That affiant knows and is well ac(|uainted with the

prospect hole on said claim situated aljout 350 feet
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from the northwest corner of said claim and near the

roadway and claimed to be the assessment work on

said claim for the year 1903 ; that affiant knows posi-

tively of his own knowledge that said prospect hole

has not been in any way enlarged or dug deeper since

the time affiant first became acquainted with it in

June, 1906 ; that said prospect hole did during all the

summer and fall of the year 1906 contain water,

which affiant used to use in the boilers on said claim

;

that usually affiant had said water bailed out and car-

ried to the boilers, but at one time he rigged a pump

to pump said water; that in rigging said pump he

placed two timbers 4x6 across said hole, about 21 feet

long, and used a suction pipe or hose about five feet

long; that on account of said water being so used

and on account of the dry weather at times the water

was frequently very low in said hole and at other

times the said hole was full of water almost to the

top ; that it was impossible for said hole to have been

enlarged or dug any deeper without affiant's know-

ing of it, and for that reason affiant can positively

state that said hole was not dug any deeper or en-

larged at any time during the months of June, July,

August, September and October, 1906, or at any time

since; that affiant frequently panned dirt from the

drifts of the *'Bon Voyage" daim in said hole, it be-

ing a very convenient place for such purpose.
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Affiant further Sciys that at the point where said

hole is dug on said ''Bon Voyage" claim there is

about a foot and a half to two feet of muck and that

l)elow that there is cla}^ and graA'el mixed, which clay

and gravel is frozen solid and is cement-like in char-

acter and very difficult to dig; that a considerable

amount of said clay and gravel mixed thrown out of

said shaft when the same was dug was lying along-

side of said hole when affiant first saw the same in

June, 1906, and has remained there continuously

evei- since and is still there and was there at all the

times when said photograj)hs were taken, as plainly

appears therefrom.

J. M. CRABTREE.

Subscribed and sworn to before me, this 4th day of

ifay, 1907.

[Seal] O. D. COCHRAN,

Notary Public in and for the District of Alaska.

In the Distriet Court for the Distrief of AldsJid,

Seeoiid Viuisioii,

JOS. rTAMMKK\ B. SCHWAl.^Z and OTTO
1 JALLA,

Plaintiffs,

vs.

F. II. WASKEY, J. (4^\BTRI^]K, J. POTTI^K*

WIIITTRKN and ANl)in^]\V KADIK,

Defendants.
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Affidavit of T. M. Gibson.

United States of America,

District of Alaska,—ss.

T. M. Gibson, being first duly sworn, deposes and

says : That he is a miner by occupation and has been

engaged in mining in the Cape Nome and adjoining

.Oistricts since the year 1903 and prior thereto ; that

affiant is well acquainted with the '^Bon Voyage"

claim situated between Newton Gulch and Nome

Tiiver and has mined in that vicinity and is well ac-

quainted with the character of the ground ; that said

ground is frozen solid from the surface to bed rock,

except where the muck on the surface might thaw

out in the summer time ; that a prospect hole on said

^^T>on Voyage" claim four feet wide, six feet long

and fourteen feet deep would have cost in the year

1903 more than $100.00; that in affiant's opinion sucli

a prospect hole would well be worth $150.00, or more,

and that in affiant's opinion an ordinar}" miner could

not sink said prospect hole by himself in less than

20 days' time, working the usual hours; affiant

further says that he has no interest in the above-en-

titled action.

T. M. GIBSON.
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Subscribed and sworn to before me, this 4th day

of May, 1907.

[Seal] IDA G. CHAQUETTE,

Notary Public in and for the District of Alaska, He-

siding at Nome.

1)1 the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of Henry P. Hannan.

United States of America,

District of Alaska,—ss.

Henry P. Hannan, being first duly sworn, deposes

and says: That he knows the '*Bon Voyage'' claim,

in controversy in the above-entitled action; that lie

cmpncncod working as a miiuM* on said claiin for l'\

II. Waskey and his associates on oi- about the 25th

cay <^f June, \^.)i)i); that affiant is familiar with a cer-

tain prospect liole situated al)onl '^')0 IVct from the

northwest coiTier of said claim and m'iw the roadway

•••.ssiiig said ckiim; that al'fiant lirst saw said hole in
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the year 1903; that in June, 1906, affiant saw said

ho^e every day and frequently panned in it during

the months of June and July; that affiant worked

continuously on said ^^Bon Voyage'' claim as a

mirier until some time in the month of October, 1906,

and knows that said hole was not in any way exca-

vated or made larger or deeper during said time;

that said hole in the months of September and Oc-

tober, 1906, was in the same condition as it was in the

months of June and July of said year, except that it

contained more water and was probably filled up to

a small extent by continually panning in it.

Affiant further says that he is not at present in the

i ••^ploy of the defendants and has not been in their

en. ploy since October, 1906, and that he has no in-

terest in the result of the above-entitled action.

HENRY P. HANNAN.

Subscribed and sworn to before me, this 4th day of

Mav, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

[Endorsed]
: Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.
May 6, 1907. Jno. H. Dunn, Clerk. By

,

Deputy.
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Memorandum Relative to Evidence Introduced on

Hearing on Order to Show Cause, etc.

The foregoing was all the evidence introduced at

the hearing of said order to show cause, and there-

upon on the 1st day of June, 1907, the above-entitled

court granted said injunction pendente lite, and made

and entered herein an order in words and figures as

follows

:

In the District Court for the District of Alaska,

Second Division.

ELMA McNAUGHT and OTTO HALLA,

Plaintiffs,

vs.

F. H. WASKEY, JOSEPH M. CRABTPEE,
JOHN DOE and RICHARD ROE,

Defendants.

Injunction Pendente Lite.

The plaintiffs in the above-entitled cause liaving

commoncod an action in the above-entitled court,

against the al)ove-named defendants, and liaving a])-

plied for an injunction pendente lite against the said

defendants requiring them and each of them lo re-

frain from rocking, sluicing, mining oi* in any man-
ner working in or uixm that certain portion of the

Roosevelt mining chiim, situat(Ml on the divide be-

tween Newton Gulch and Fox (h'eek in Cape Nome
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Mining District, District of Alaska, and duly de-

scribed by metes and bounds in the complaint on file

in this action, reference to which is hereby made.

And the said defendants having appeared in the

above-entitled action on the 27th day of May, 1907,

in answer to an order to show cause why an injunc-

tion should not issue pendente lite, and plaintiffs

and defendants having on the 28th day of May, 1907,

submitted said cause to the court upon the pleadings

in said cause, and upon the affidavits of the parties,

and the Court having heard the arguments of coun-

sel for plaintiffs and for defendants, and being other-

wise fully advised in all the premises, and it satis-

factorily appearing to the Court that it is a proper

cause for injunction, and that sufficient grounds ex-

ist therefor, and an undertaking having been given

and provided as required by the Court in the sum of

five thousand dollars.

It is therefore ordered by the Court that until the

further order of the Court in the premises, you and

each of you the said Prank H. Waskey, Joseph M.

Crabtree, John Doe and Eichard Eoe, and all your

servants, employees, counselors, attorneys, solicitors,

agents, workmen, and all others acting in assistance

of you, and each of you and every of you, do abso-

lutely desist and refrain from rocking, sluicing, min-

ing or in any manner working in or upon the prem-
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ises in controversy in this cause, and particularly set

forth in plaintiffs' complaint on file herein.

Done in open court this 1st clay of June, 1907.

ALFRED S. MOORE,
District Judge.

United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed in-

junction pendente lite on the 7th da}^ of June, 1907,

and thereafter on the same date I served the same

at Nome, Alaska, upon Joseph M. Crabtree, b}^ de-

livering to and leaving with him a copy thereof, cer-

tified to be sueh by Jno. H. Dunn, Clerk of the Dis-

trict Court, District of Alaska, Second Division.

Returned this 8th day of June, 1907.

T. C. POWELL,
United States Marshal.

By Clyde C. Coleman,

Deputy.

Marshal's Costs—1 Sendee $6.00.

[Endorsed] : Piled in tlie Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

June 1, 1907. Jno. II. Dunn, Clerk. \W ,

Deputy. Orders and Judgments, vol. 5, page 291.
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Prayer for Settlement and Allowance of Bill of Ex-

ceptions.

Wherefore, defendants pra}^ the foregoing to be

settled and allowed herein as their bill of exceptions

on said order granting an injunction pendente lite.

ALBERT FINK,

IRA D. ORTON,

Attorneys for Defendants.

Service admitted Jnly 27, 1907.

J. ALLISON BRUNER,

Of Attys. for Pltff.

Order Settling and Allowing Bill of Exceptions.

The foregoing bill of exceptions having been served,

filed and presented for settlement within the time al-

lowed by law and extensions thereof made b.y orders

entered of record and being full, true and correct is

hereby settled and allowed. Done at Nome, Alaska,

this 28th day of September, 1907, at a regular da.y

in a special term of said Court held at Nome, com-

mencing July 1st, 1907, the settlement of said bill

having been specially continued to this term.

ALFRED S. MOORE,
Judge District Court, District. of Alaska, 2d Div.

[Endorsed] : No. 1677. No. 1677. McNaught vs.

Waskey. No. 1677. In the District Court for the

District of Alaska, Second Division. Ehna Mc-
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Xaiigbt ct al., Plaintiff, vs. F. H. Waskey et al., De-

fendant. r>ill of Exceptions on Order Granting In-

junction Pendente Lite. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Jul. 27, 1907. Jno. H. Dunn, Clerk. By

, Deputy. Albert Fink, Ira D. Orton, At-

torney for . Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Sep. 28, 1907. Jno. H. Dunn,

Clerk. By — , Deputy.

In the District Courts District of Alaska, Second

Division,

ELMA McNAUGHT and OTTO HALLA,
Plaintiffs,

vs. .

l\ II. WASKEY and JOSEPH M. CRABTREE,
Defendants.

Assignment of Errors.

Como now F. II. Waskey iwul Joseph M. Cral)-

troo, defendants in tlie al)ove-(Mititled action, and as-

HJpi the I'oiiowiuf'' crroi's as lia\ ini;- been connniUed

by file nbovo-onfitlcd coui"! in ninkin^* and ciijcriui;-

herein on .hnic Isl, 11)07, the owWv ol' injnnclion pen-

(h-nte lite, on wliirli said errors the said (hdVndants

intend to and do rely on their appeal Irom said or-



vs. Elma McNauglit and Otto Halla, 137

der to the United States Circuit Court of Appeals

for the Ninth Circuit:

I.

The Court erred in enjoining and restraining the

said defendants from sluicing up the dumps of x^ay

gravel situated on the premises in dispute for that

said dumps of pay gravel have become and were at

said time, and now are, personal property, and not

involved in the above-entitled action.

II.

The Court erred in making and entering said or-

der of injunction and that part of said order of in-

junction enjoining and restraining the defendants

from sluicing up the dumps of pay gravel on said

premises extracted by them for that said dumps of

pay gravel were taken and extracted from said prem-

ises and converted into personal property by the

defendants, in good faith, under a bona fide claim of

ownership and right so to do.

III.

The Court erred in making and entering said or-

der of injunction and that part of the same which

in effect enjoins the defendants from sluicing up the

dumps of pay gravel on said ]3^'^ii^ises extracted

therefrom bv the defendants, for the reason that said

dumps of pay gravel are personal property, and are
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not the subject matter of this suit nor involved there-

in.

IV.

The Court erred in making and entering said or-

der of injunetion, particuhirly that part of the same

enjoining and restraining the defendants from shiie-

ing in or on said premises, Ijecause said injunction

order thereby enjoins and restrains the defendants

from shiicing up the dumps of pay gravel on said

premises, which have become and are personal prop-

erty and not part of the realty and not involved in

this action.

V.

The Court erred in making and entering said or-

der of injmiction ])e('ause it appeared from the af-

fidavits on iWc that the defendants were tlie lessees

of the premises in dispute, liolding a valid lease from

the prior locator and owner of said premises.

AVherefore, said dc^fendr.nts ])ray tliat said order

oT injunction he reversed and they ];c restored to all

things they liave lost therel)y.

Al.P>Eirr FINK,

IKW 1). ORTON,
Attorn(\vs i'ov Defendants.

Service adniitlcd July :U)tli, lf)()7.

J. AJ.LISON HK^UNER,

Of Attornevs for Pltffs.
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[Endorsed] : No. 1677. Original. In the District

Court for the District of Alaska, Second Division.

Elma McNaught et al., Plaintiff, vs. F. H. Waskey

et al.. Defendant. Assignment of Errors. Filed in

the Office of the Clerk of the Dist. Court of xVlaska,

Second Division, at Nome. Jul. 30, 1907. Jno. H.

Dunn, Clerk. By , Deputy. Ira D. Or-

ton. Attorney for Defendants.

In the District Court, District of Alaska, Second

Division.

ELMA McNAUGHT and OTTO HALLA,

Plaintiffs,

F. H. WASKEY and JOSEPH M. CRABTREE,
Defendants.

Bond on Appeal.

Know all men by these presents: That we, F. H.

Waskey and Joseph M. Crabtree, as principals, and

B. L. Kinzie and T. J. Dugan, as sureties, are held

and firmlv bound unto Elma McNaught and Otto

Halla, plaintiffs, in the above-entitled action, in the

sum of five hundred dollars, for the payment of

which, well and truly to be made, we bind ourselves,

our and each of our heirs, executors, administratoi*s

and assigns, firmly by these presents.
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Sealed with our seals aucl dated this 30th day of

Jidv, 1907.

Whereas, lately at a session of the United States

District Court for the District of Alaska, Second Di-

vision, in an action pending in said Court, between

Elma McNaught and Otto Halla, Plaintiffs, and F.

H. Waskey and Joseph M. Crabtree, Defendants, an

injunction pendente lite was on the 1st day of June,

1907, made and entered in favor of the said plain-

tiffs and against said defendants, enjoining the said

defendants from certain acts therein particularly

specified, and said defendants having obtained from

said District Court an order allowing an appeal from

said injunction and the order granting same to the

United States Circuit Court of Appeals for the Ninth

Circuit, and a citation directed to said ])laintiffs is

al)out to be issued;

Now, therefore, the condition of the above obliga-

tion is sucli that if the said F. H. Waskey and Joseph

"M. Cra))tree shall prosecute their said a])]>eal to ef-

fect and answer all costs, if they fail to make their

])lea good, tlien tliis o])ligation to be void, otherwise

it sliall I'cmain in full force and effect.

F. H. WASKFY, [Seal]

JOSKPII M. CI?AP>TRFE, [Seal]

P»v 1 \l\ 1). OirrON, Their Atty.

n. L. KINZIE. [Seal]

T. J. DUGAN. [Seal]
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United States of America,

District of Alaslsa,—ss.

B. L. Kinzie and T. J. Dugan, being iirst duly

sworn, eatli deposes and says : That he is one of the

sureties to the foregoing jjond ; that he is worth the

sum of five hundred ($500.00) dollars, over and
above all debts and liabilities and exclusive of prop-
erty exempt from execution.

B. L. KINZIE,

T. J. DUGAN.

Subscribed and sworn to before me this 30th day
of July, 1907.

[Not. Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

The foregoing bond, presented and filed in open
Court, this 30th day of July, 1907, is hereby ap-
proved.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second Di-

vision.

[Endorsed]
: No. 1677. Original. In the District

Court for the District of Alaska, Second Division.
Elma McNaught et al.. Plaintiff, vs. Frank H.
Waskey et al., Defendant. Bond on Appeal. Filed
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in the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Jul. 30, 1907. Jno. H.

Dunn, Clerk. By
, Deputy. Ira D. Or-

ton, Attorney for Defendants.

In the District Court, District of Alaska, Second

Division.

ELMA McNAUGHT and OTTO HALLA,
Plaintiffs,

vs.

F. H. WASKEY and JOSEPH M. CRABTREE,
Defendants.

Petition for and Order Allowing Appeal.

The defendants, F. H. AVaskey and Joseph M.

Crabtree, feelino; tliemselves aggrieved hy certain in-

terlocutory order of injunction ])endente lite, made,

entered and tiled in the above-entitled action on the

1st day of June, 1907, restrniuiii^- and enj(uuiug the

said defendants, and their servants, (Mnployees, roun-

selors, attorneys, solicitors, agents, workmen and all

otlu^rs acting in their assistance from I'ocking, shiic-

ing, mining or in any manner working in or u])on

the |>remis(»s in controversy in this action, hereby a])-

peal from said interlocutory order of injunction to
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the United States Circuit Court of Appeals for the

Ninth Circuit, and pray that said appeal be allowed.

Dated, Nome, Alaska, July 30th, 1907.

ALBERT FINK,

IRA 1). ORTON,

Attorneys for Defendants.

The foregoing appeal is hereby allowed. The said

defendants, F. H. Waskey and Josei3h M. Crabtree,

to give bond for costs in the sum of five hundred dol-

lars, to be approved by the undersigned.

Dated, Nome, Alaska, July 30th, 1906.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second Di-

vision.

Service admitted July 30th, 1907.

J. ALLISON BRUNER,

Of Attys. for Plffs.

[Endorsed] : No. 1677. Original. In the District

Court for the District of Alaska, Second Division.

Elma IVIcNaught et al., Plaintiff, vs. F. H, Waskey

et al., Defendant. Petition for Order Allowing Ap-

peal and Order Allowing Same. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Jul. 30, 1907. Jno. H. Dunn,

Clerk. By , Deputy. Ira D. Orton, At-

torney for Defendants. Vol. 5, Orders and Judg-

ments, p. 351. Comp.
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UNITED STATES OF A^^IERICA.

District Court, District of Alaska, Second Division,

:\rcXAUGHT et al.,

Plaintiflfs,

vs.

WASKEY et al.,

Defendants.

Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Conrt:

You will please make and eeitifv transcript on ap-

peal from injunction order—consisting of bill of

exceptions and appeal papers.

IRA D. ORTON,

Of Attys. for Defts.

Notice—Attoi'ncvs will ])lease endorse their own

filings. Kule 47.

[Endorsed] : Cause No. 1G77. District Court, Dis-

trict of Alaska, Second Division. McNaught et al.,

IMaiiitin's, vs. A\'askey et al.. Defendants. Praecipe.

Filed in llie OlTice of the Clerk of the Dist. Court of

Alaska, Second Division, at Noiiie. Oct. 8, 1907.

Jno. H. Duini, Clerk. By , Dc^puty.
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In the District Court for the District of Alaska, Sec-

ond Division,

No. 1677.

ELMA McNAUGHT and OTTO HALLA,
Plaintiffs,

vs.

F. H. WASKEY, J. M. CRABTREE, JOHN DOE
and RICHARD ROE,

Defendants.

Clerk's Certificate to Transcript of Record.

I, John H. Dunn, Clerk of the District Court for

the District of Alaska, Second Division, do hereby

certify that the foregoing typewritten pages, from 1

to 139, is a true and exact transcript of the bill of ex-

ceptions, assignment of errors, bond on appeal, peti-

tion for order allowing appeal and order allowing

same, and praecipe for transcript on appeal, in the

case of Elma McNaught and Otto Halla, Plaintiffs,

vs. F. H. Waskey, J. M. Crabtree, John Doe, and

Richard Roe, Defendants, No. 1677, this Court, and

of the whole thereof, as appears from the records and

files in my office at Nome, Alaska ; and further cer-

tify that the original citation in the above-entitled

cause is attached to this transcript.
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Cost of transcript, $41.10, paid by Ira D. Orton,

of attorneys for defendants.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 22 day of Oc-

tober, A. D. 1907, at Nome, Alaska.

[Seal] JNO. H. DUNN,

Clerk District Court of Alaska, Second Division.

In the District Court, District of Alaska, Second

Division.

ELMA McNAUGHT and OTTO HALLA,

Plaintiffs,

vs.

F. H. WASKEY and JOSEPH M. CRABTREE,

Defendants.

Citation on Appeal (Original).

United States of America,

District of Alaska,—ss.

Tlie President of the United States of America, to

Elma McNaught and Otto Halla, Oreetin<T::

You are hei'eby cited and admonislied to be and

api)ear at the United States Circuit Court of Ap-

peals, Ninth Cirrm't, to be held at tlie city and county

of San Francisco, State of California, on tlie 27

day of August, 1907, i)ursuant to an appeal filed in
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the clerk's office of the United States District Court,

District of Alaska, Second Division, wherein F. H.

Waskey and Joseph M. Crabtree are appellants, and

you are appellees, to show cause, if any there be, why

the interlocutory order of injunction pendente lite^

in said appeal mentioned, should not be corrected

and speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States of America, this 30th day of July,

1907, and of the Independence of the United States

the one hundred and thirty-first.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

[Seal] Attest: JNO. H. DUNN,
Clerk District Court, District of Alaska, Second Di-

vision.

By Angus McBride,

Deputy Clerk.

Personal service of the foregoing citation made on

us and the receipt of a copy thereof admitted this

30th day of July, 1907.

J. ALLISON BRUNER,
Ot Attorneys for Appellees.
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[Endorsed] : No. 1677. Original. In the District

Court for the District of Alaska, Second Division.

Elma McNaught et al., Plaintiff, vs. F. H. AVaskey

et al., Defendant. Citation. Ira D. Orton, Attorney

for Defendants.

[Endorsed] : No. 1517. United States Circuit

Court of Appeals for the Ninth Circuit. P. H.

Waskey and Joseph M. Crabtree, Appellants, vs.

Elma McNaught and Otto Halla, Appellees. Tran-

script of Record. Upon Appeal from the United

States District Court for the District of Alaska, Sec-

ond Division.

Piled November 2, 1907.

P. D. MONCKTON,

Clerk.
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IN THE

llntt^i ^tat^s (flirrmt (dourt of Appeals

IN AND

FOR THE NINTH CIRCUIT

F. H. WASKEY and JOSEPH M.
CRABTREE,

Appellants,

^^-
\No. 1 5 17,

ELMA McNAUGHT and OTTO
^

HALLA,
Appellees.

BRIEF FOR APPELLANTS

STATEMENT OF THE CASE.

On the fourth day of January, 1907, the appellees

herein filed their complaint in a suit in ejectment in

the District Court for the District of Alaska, Second

Division. In said complaint it is alleged that the

plaintiffs are the owners in fee and entitled to the pos-

session of a certain described bench claim on the left

limit of Newton Gulch No. 2, on the second tier there-

of, opposite Creek Claim No. 7, known and designated



as the Roosevelt claim. That on the day of

June, 1906, the defendants (appellants) wrongfully

entered upon said tract and ousted plaintiffs from a

portion thereof, commencing at the southeast corner of

the claim, thence south 62 degrees 35 minutes west 661

feet; thence south 27 degrees 30 minutes east 170 feet;

thence north 48 degrees 30 minutes east 675 feet, and

that they, at the time of the action, still wrongfully

withhold the possession of that portion of plaintiff's'

alleged claim, to. their damage in the sum of $100,000.

The prayer is for judgment that plaintiffs are the

owners and entitled to the possession of the premises

described, and that they recover said sum of $100,000

for the unlawful detention thereof (Tr., fols. 36-7-8).

Thereafter, on March 14, 1907, defendants Waskey

and Crabtree filed their answer denying each and all

the allegations of the complaint, and setting up as a

separate and affirmative answer, that they were in pos-

session of the ground claimed to be wrongfully with-

held by them from the plaintiffs under two certain

written leases dated, respectively, the i ith day of June,

1906, and the 20th day of June, 1906, executed by one

J. Potter Whittren and one Andrew Eadie, the owners

of said ground as forming a part of and included in an

original location made by the said Whittren of that

certain placer mining claim known as the ''Hon Voy-

age," on the first day of January, 1902, when

the same was vacant and unoccupied mineral hind of

the United States. That the said Wliittrcn had been in



the sole possession thereof until the 24th day of Septem-

ber, 1905, when he sold an undivided one-half thereof to

Andrew Eadie, from which time to the date of said

answer the said Whittren and Eadie were tenants in

common and sole owners of the said claim.

That under the terms of the two leases, copies of

which are attached to said answer marked "Exhibit A"
and "Exhibit B," the defendant Waskey was given the

right to enter in and upon the said "Bon Voyage" claim

and prospect and mine the same during the term of the

leases, i. e., until June 20, 1908, and, in accordance with

the provisions of said leases, Waskey immediately en-

tered into the possession of said claim and commenced

to mine and prospect the same, and was so engaged at

the time of the filing of the answer (Tr., 39, 53).

The plaintiff replied to said answer on May 14,

1907, denying outright the allegations of the affirma-

tive answer of the defendants wherein they set up the

joint ownership of the ground in dispute by J. Potter

Whittren and Andrew Eadie by virtue of the location

of the "Bon Voyage" covering said ground, made by

Whittren in January, 1902, and a subsequent transfer

of an undivided one-half interest therein to Eadie on

September 24, 1905; the making of the lease of June

II, 1906, to the defendant Waskey of a portion of the

claim, and that Waskey entered on the ground in pur-

suance of the terms of the lease, and further denying

for lack of information sufficient to form a belief the

allegations of the affirmative answer of defendants



relative to the making of the lease of June 2), 1906,

covering the remaining portion of the ''Bon Voyage"

claim, and the allegations that the defendants Waskey

and Eadie have at all times kept and performed the

terms of the contract. Admitting, however, the pos-

session of the defendants on the day of June, 1906.

But further denying on information and belief the al-

legation of the affirmative answer that the "Bon Voy-

age" claim, as located by J. Potter Whittren on the

first of January, 1902, and as surveyed and marked by

him on the 5th of January, 1903, contained within its

exterior boundaries the whole of the premises described

in plaintiffs' complaint as being the portion of their

claim from which the defendants ousted them.

And for a further and affirmative reply, plaintiffs

set up an alleged failure of the defendants or their

grantors to do the assessment work on the "Bon Voy-

age" claim for the year ending December 31, 1904,

and that before defendants had resumed work thereon,

to wit, on the 21st day of June, 1905, that the plain-

tiffs, being then owners of the "Roosevelt" mine, made

an amended location thereof, which amended location

included, covered and appropriated the premises de-

scribed in the complaint (Tr., 113, 115).

These pleadings present the only issues raised. Al-

though the complaint was filed on January 4, 1907, no

application was made for an injunction pendente lite

until the iith day of May, 1907, when certain affi-

davits were filed asserting that the defendants Waskey



and Crabtree were in possession of the ground in dis-

pute and mining the same since the day of June,

1906, and had extracted a large amount of pay dirt

therefrom, and asking that the defendants be restrained

and enjoined from working, mining, operating,

sluicing or rocking within or upon the premises, or

upon the dumps extracted therefrom during the pen-

dency of the action. No allegations of insolvency of

defendants was made.

An order was thereupon issued directed to the de-

fendants returnable on the 13th day of May, 1907, re-

quiring them to show cause why the injunction

pendente lite should not issue as prayed for, and in the

meantime restraining the defendants from '^rocking,

^^ sluicing up or in any other manner extracting the

^* gold or other precious minerals contained in the dump
^^ or dumps situate on the fraction adjoining the Roose-

'' velt mining claim on the south and the Golden Bull

^' mining claim on the north" (Tr., fol. 33).

The hearing upon said order to show cause was con-

tinued from time to time until May 27, 1907, when

the matter was heard upon evidence introduced on be-

half of plaintiffs and defendants. Prior to the hear-

ing of the order to show cause, the restraining order

had been modified so as not to enjoin the defendants

from sluicing up on any ground not in dispute in the

action (Tr., fol. 35).

Upon the hearing of the order to show cause, evi-

dence in the nature of numerous affidavits as well as



the verified pleadings on the part of plaintiffs and de-

fendants were offered by each of the parties, and the

following facts appeared therefrom:

Some time in the year 1901, as appears from the

testimony of J. Potter Whittren, he made a discovery

of gold wuthin the boundaries of the claim afterwards

located by him on the first day of January, 1902, and

designated the "Bon Voyage." He marked the

boundaries with five substantial stakes and posted a

notice in writing thereon, and thereafter recorded sub-

stantiallv the same notice. On November 11, of the

succeeding year, 1903, Whittren surveyed the claim

and changed the position of three of the stakes in order

to make the claim exactly 1320 feet in length by 660

feet wide. Between the loth and the 30th days of

November, 1903, the claim was prospected and a hole

sunk thereon to a depth of fourteen feet and four by

six feet in width. Gold was also discovered in this

hole. Whittren expended $100 to have the hole sunk

on the claim, it taking about twenty days to complete

the work. This hole, according to the weight of the

testimony, is situated about 354 feet from the northwest

corner of the claim, about 527 feet from the northeast

corner and fifty feet from the roadway. A reference

to the maps found on pages 74 and 78 of the Tran-

script will show the exact location of this shaft so sunk

in 1903, and about the size of which there is some con-

tradiction in the evidence (Tr., 86-7). It was at-
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the hole did not represent $ioo worth of work.

When Whittren surveyed the claim in 1903, he was

assisted in so doing by one F. M. Long, who corrobo-

rated the testimony of Whittren relative to this survey

and also stated that in placing the four new corner

stakes on the claim, he observed that the stake at the

northeast corner identified by Whittren as his corner

stake, had had the markings cut ofip one side and the

name, Otto Halla, written thereon. That prior to

surveying the claim Whittren had made an arrange-

ment with Lang to do the assessment work for him, and

for that purpose Lang employed one C. D. Taft, and

directed him to sink a hole at the point designated by

Whittren about 350 feet from the northwest corner of

the claim and about fifty feet from the roadway. Lang

testified further that this work was done by Taft be-

tween the tenth and the thirtieth days of November,

and that he paid him $100 therefor. Lang further

testified that Taft at the time of the hearing was out

of the district. Lang further swore that on the first

of May^ 1907, after the institution of the action in eject-

ment, he had gone on the '^Bon Voyage" claim, and had

looked over the stakes and that the northeast corner and

other corner stakes were in the same position as they

were when he and Whittren surveyed the claim in

1903 (Tr., 75-6-7).

Henry P. Hannan testified that he first knew the

''Bon Voyage'' claim in 1902 on January 4, when he
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Otter Creek, and had then read the notice of Whittren

on the initial stake of the claim, and he also saw the

northwest corner stake; that he had seen these stakes

at different times in the summer and fall of 1906, and

was positive that the northwest corner stake was in

nearly the same position it was in in January, 1902.

This w^itness testified to seeing the freshly-dug pros-

pect hole in November or December, 1903, about

three hundred feet from the northwest corner of the

claim; that it was about four by six in size, but that he

did not examine its depth; that he was on the claim in

1906, and saw the same hole from which Waskey was

then pumping water to be used in his boiler on said

claim (Tr., 63, 65), and that said hole was not en-

larger or made deeper between the months of June

and October, 1906; that he worked on said claim from

June to October, in the year 1906, as a miner, and that

it was in the same condition in September and October

as it was in June and July, except that it contained more

water (Tr., 131 ).

That the assessment work for 1903 was done, as was

testified to by Whittren and Lang and Hannan, is cor-

roborated by the affidavits of numerous other witnesses

as to the existence of this said prospect hole at the point

designated, covering various periods during the suc-

ceeding years of 1904, 1905, 1906 and 1907. See the

affidavits of Andrew Eadie, who did the assessment

work on the claim for 1904 and 1905 (Tr., 70, 72, 118,



119), of Louis Rudolph (Tr., 79, 120), Thomas Lyle

(Tr., 83-4), Joseph Crabtree (Tr., 67, 126), Valentine

Sturm (Tr., 121), I. J. Maddaugh (Tr., 124), and of

David Love (Tr., 89), who made the photographs of

the assessment work done on said claim for the years

1903, 1904 and 1905, attached to his affidavit (Tr.,

90-91).

The assessment work was done for the year 1904 by

Andrew Eadie (Tr., 70-72), who was assisted in so

doing by Valentine Sturm (Tr., 82). Eadie agreed

to do the assessment work in consideration of Whittren

transferring to him an undivided one-half interest in

the claim, which transfer was made (Tr., 41).

Eadie also did the assessment work on the claim for

the year 1905 (Tr., 72).

On the nth day of June, 1906, Whittren and Eadie

made a lease to the defendant Waskey of a portion of

the ''Bon Voyage" claim, commencing at the south-

west corner stake, running northerly along the westerly

boundary line 1320 feet to the northwest corner, thence

easterly 220 feet along the northerly boundary, thence

southerly 1320 feet to the southerly boundary, and

thence westerly 220 feet to the point of commencement.

This lease covered a portion of the ground in dispute,

and was to expire on the first day of June, 1908. Under*

the terms thereof Waskey was to enter upon and pros-

pect the same so as to take out the greatest possible

amount of gold therefrom, and as royalty was to pay

35 per cent of all gold dust and other minerals taken
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therefrom to the lessors after every cleanup (Tr., 45).

Immediately upon the execution of the lease Waskey

entered into possession of the ground and commenced

to prospect the same for gold (Tr., 42). Thereafter,

on the 20th day of June, 1906, Whittren, Eadie

and Waskey entered into another contract wherein it

was agreed that Eadie and Waskey should take pos-

session of the remaining portion of the location, and

work it to extract the precious minerals therefrom for

two years from the date of the contract or until the

premises should be thoroughly worked out, and that out

of the proceeds of the cleanups, Whittren should re-

ceive one-eighth, Eadie one-eighth, and the remainder

be divided between Waskey and Eadie equally, after

paying from such remainder all costs and expenses

(Tr., 43, 51).

Eadie and Waskey, together with one Crabtree, en-

tered upon the ground and began active operations in

mining the said claim and in extracting pay gravel

therefrom, using a steam hoist for that purpose. They

employed on an average some fifteen men, and up to

the time of the issuance of the injunctional order had

expended over ten thousand dollars (Tr., 57, 66).

In operating said "Bon Voyage'' chiim said defend-

ants extracted therefrom at a depth of 120 feet a large

(]uantity of gold-bearing earth and gravel, which the

defendants severed from the bed in which it lay,

hoisted the same through a shaft upon the fraction

lying between the Roosevelt and the Golden Bull
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claims, which fraction forms a part of the ''Bon Voy-

age," and to which the plaintiffs lay no claim (Tr.,

12, 19, 61), and deposited it on a dump partly thereon

and partly on the ground in dispute. In operating

said premises the defendants did so openly and notori-

ously, and were at all times in the exclusive possession

of the same.

It appeared that the dumps still remaining on the

premises and unsluiced exceeded in value five thousand

dollars, but did not exceed fifty thousand dollars (Tr.,

56-7-8). And it further appeared that the gold dust

so taken from the shaft on the ground between the

Roosevelt and the Golden Bull, in other words, on the

ground belonging to the ''Bon Voyage" (and about

which there is no controversy) and placed in the dump,

was not extracted from the portion of the "Bon Voyage"

which is in dispute as between plaintiffs and defend-

ants; that they had only panned on said portion (Tr.,

66).

Defendants further expended in building a reservoir

and ditches to catch the snow waters used in sluicing

the said dump more than a thousand dollars (Tr.,

69). It appeared further that the defendants were

fully solvent, being worth $100,000 in property not

exempt from execution, and they were amply able to

respond in damages for the value of any ores removed

(Tr, 57)-

The plaintiffs base their right to the portion of the

location in controversy on two grounds: first, that when
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they located the Roosevelt in August, 1902, eight

months after the defendants had made the location of

the "Bon Voyage," the initial stake of the "Bon Voy-

age" was 300 feet east of the southeast corner of the

Roosevelt. In other words, that the "Bon Voyage,"

instead of being where the maps and surveys and testi-

mony ofifered by the defendants show it to be, was off

to the east of the Roosevelt and the Golden Bull claims

and not in conflict therew^ith. Second, that if the "Bon

Voyage" claim was located, as insisted upon by de-

fendants, that the assessment work had not been done

thereon for the year ending December 31, 1904, and

that plaintiffs thereafter, in June, 1905, amended their

location so as to include the ground covered in their

claim as described in the complaint (Tr., 6, 13, 113).

The matter being submitted to the court upon the

foregoing facts, it thereafter, on the first day of June,

1907, granted the motion for an injunction pendente

lite, and ordered that the defendants, and all their ser-

vants, workmen, etc., should absolutely desist and re-

frain from rocking, sluicing, mining, or in any other

manner working in or upon the premises in contro-

versy (Tr., 133).

From this order defendants prosecute this appeal,

and assign the following errors:
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SPECIFICATIONS OF ERRORS UPON
WHICH APPELLANTS RELY.

I.

The Court erred in enjoining and restraining the

said defendants from sluicing up the dumps of pay

gravel situated on the premises in dispute for that said

dumps of pay gravel have become and w^ere at said

time, and now are personal property and not involved

in the above-entitled action.

11.

The Court erred in making and entering said order

of injunction and that part of said order of injunction

enjoining and restraining the defendants from sluicing

up the dumps of pay gravel on said premises extracted

by them for that said dumps of pay gravel were taken

and extracted from said premises and converted into

personal property by the defendants in good faith,

under a bona fide claim of ownership and right so

to do.

III.

The Court erred in making and entering said order

of injunction and that part of the same which in efifect

enjoins the defendants from sluicing up the dumps of

pay gravel on said premises extracted therefrom by

the defendants, for the reason that said dumps of pay
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gravel are personal property and are not the subject

matter of this suit nor involved therein.

IV.

The Court erred in making and entering said order

of injunction, particularly that part of the same en-

joining and restraining the defendants from sluicing

in or on said premises, because said injunction order

thereby enjoins and restrains the defendants from

sluicing up the dumps of pay gravel on said premises

which have become and are personal property and not

part of the realty and not involved in this action.

V.

The Court erred in making and entering said order

of injunction because it appeared from the affidavits on

file that the defendants were the lessees of the premises

in dispute, holding a valid lease from the prior locator;

and owner of said premises.

ARGUMENT.

Our contention resolves itself into four propositions

of law.

I. Plaintiffs suing in ejectment were limited to a

judgment restoring the possession and also covering

damages, if any, suffered by them for the unlawful de-

tention of the premises.
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2. Ore severed from the body of the mine and

placed upon the surface thereof, loses its character as

real property and becomes personal property from the

time of such severance.

3. An injunction pendente lite is an ancillary rem-

edy, and cannot give broader relief than asked in the

complaint in the main action or cover property not in

controversy therein.

4. Equity interferes by injunctive relief only to

prevent future mischief not to remedy that already

done.

To state the point otherwise, in an action to recover

the possession of real property, namely, ejectment,

plaintiffs would have no right to recover personal prop-

erty. Such being the law, and personal property

rights not being involved in the action, the court below

erred in issuing the injunctional order complained of.

The object of injunctions pendente lite being to pre-

serve the property in controversy during the litigation

concerning it, said injunction could not, under any cir-

cumstances, be extended to property not in dispute.

Therefore, we urge:

I.

APPELLEES WERE LIMITED TO A JUDGMENT, IF ANY, RE-

STORING THE POSSESSION OF THE GROUND IN CONTRO-

VERSY AND TO DAMAGES FOR ITS DETENTION.

It cannot be questioned but that an action in eject-
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merit is an action at law to try the right to the possession

of real propery.

'^Ejectment is defined to be an action to recover

immediate possession of real property; an action to

try the right of possession to the land in contro-

versy; a possessory action."

15 Cyc, p. II.

The various stages of the action of ejectment

through w^hich it gradually assumed its present form

has been stated as follow^s:

^'While the action in ejectment remained in its

original state actual damages were awarded the

plaintiff. But later, when the action was adopted

as a mode of trying title to real property, and the

proceeding became fictitious, the parties only nom-

inal, the practice was introduced of allowing the

claimant in ejectment to recover only nominal

damages.

'^Consequent upon this, it was necessary to devise

some other means by which the claimant might have

substantial relief, and this was effected by a new
application of the common action of vl cf armis,

generally termed an action for mesne profits, in

wliich the plaintiff complains of his ejectment and

loss of possession, stating the time during which the

defendant held the land and look the rents and

profits, and prayed judgment for the damages

which he thereby sustained."

Am. & Eni(- Enry. T.aiv, Vol. 10, p. 53^.
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^'This practice of compelling the plaintiff in

ejectment to bring a subsequent action for the mesne

profits has been criticized by some of the American

courts as imposing an improper burden upon him,

and it has consequently been held in some jurisdic-

tions that if, to avoid the expense of two actions,

the plaintiff chooses to proceed for mesne profits in

the action of ejectment, and gives notice to that ef-

fect to the defendant, there is no reason to prevent

him from recovering."

Am. & Eng. Ency. L., Vol lo, p. 537.

The common law actions of ejectment and trespass

to try title to and recover the possession of land and to

recover the mesne profits as well as damages resulting

from injuries to the estate have therefore been united

in many States in the statutory action at law to recover

the possession of real property with damages for with-

holding the same.

Goldsmith vs. Smithy 21 Fed. (Or.), 613;

Norton vs. Elwert, 41 Pac. (Or.), 926;

Wythe vs. Myers^ 3 Sawy. (Or.), 595;

Neff vs. Pennoyer, 3 Sawy., 495.

In accordance with this gradual evolution of the

action of ejectment, and as a method doubtless of sim-

plifying the procedure and concentrating litigation,

it was early provided by the laws of Oregon that in the

action of ejectment there might be embraced a claim
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for damages for the wrongful detention of the prop-

erty.

Sec. 326, Ball. & Cotton's Codes and Stats., 215.

This law, as one of the general laws of Oregon then

in force, was declared a part of the laws to be enforced

in Alaska by the Act of Congress May 14, 1884, and

when the Act of June 6, 1900, making further provi-

sion for a civil government for that district was passed,

the law relative to actions in ejectment provided sub-

stantially the same procedure, giving to any person who

has a legal estate in property and a present right to the

possession, the right ''to recover such possession with

damages for withholding the same."

Sec. 301, Part IV, Ch. 32, Carter's Ann. Codes

Alaska.

Following said statute the complaint in the main

action herein in addition to the ordinary allegations

required by the statute, of ownership, and right to the

possession, ouster and wrongful detention, contains a

claim for damages for such wrongful detention in the

sum of $100,000.

The prayer for judgment is as follows:

"That they be adjudged the owners in fee and

entitled to the possession of said premises; that they

do have and recover in the sum of $100,000 for the

unlawful detention thereof" (Tr., p. 38).
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It is provided by the Alaskan statute what the*ver-

dict in an action of ejectment shall be, i.e., ''if for the

'' plaintiff, that he is entitled to the possession of the

•' property described in the complaint or some part

'' thereof . . . and is limited to his recovery for

'' damages for withholding the possession for a term of

'^ six years next preceding the commencement of the

'^ action ..."

Sees. 305, 306, Part IV, Carter s Codes.

In an action brought under the Oregon statute sim-

ilar to the Alaskan provision, it was early decided that

the plaintiff in the action in ejectment can only have

judgment for the possession wrongfully withheld from

him, with damages for such detention and costs; and

the defendants can only have judgment for costs.

Goldsmith vs. Smith, supra.

In speaking of the action for mesne profits instituted

by the successful suitor in ejectment, it is said by

Sutherland, in his well-known work on damages. Vol.

Ill, Sec. 993:

^'The general principle is that the plaintiff In this

action is entitled to recover damages fairly result-

ing from his having been wrongfully kept out of

the possession/^

"After recovery of possession by an action in

ejectment against the disseizor, the owner may have
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an action of trespass for mesne profits, and in some

jurisdictions he may recover mesne profits in the

action in ejectment. And this is one of his rem-

edies for injuries done to the freehold while in an-

other's adverse possession, for in his action for

mesne profits he may not only recover all profits

accruing during the adverse occupation though

anterior to the time of the demise laid in the dec-

laration provided he can show title in himself dur-

ing that period, but he may also by declaring espe-

cially recover in addition to the rental of the

premises such extra damages as the particular cir-

cumstances of the case 7nay demand, including all

immediate injuries resulting from acts done during

his disseizin, such as the cutting of timber, or re-

moval of crops/'

Adams on Ejectment, Sec. 391.

The question of what damages can be recovered in

an action of ejectment brought under the Oregon stat-

ute, identical with the Alaskan section, has been passed

upon in the case of JVythe vs. Myers, 3 Sawy., 595,

where it was said:

''The right to damages for withholding the pos-

session of real property given by the Oregon Code,

Sees. 313, 318 (now Sec. 326) is equivalent to the

action of trespass for mesne profits given by the

common law, and includes all damages to which the

owner is entitled on account of the wrongful occu-

pation of the property as well as for waste com-

mitted or suffered by the occupant, as the value of

the use and occupation.'^
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See, also:

Columbia P. S. R. Co. vs. Histogenetic Med.

Co., 45 Pac. (Wash.), 29.

Under the pleading therefore in the main action,

upon which plaintiffs seek to enjoin the defendants

from disposing of the minerals contained in the dumps

on the surface of the ground in controversy, plaintiffs

would be entitled to prove (admitting that the claim

for damages is properly stated), and, if successful, to

recover damages of every kind and character suffered

by them by reason of the wrongful withholding of the

premises. And it is clear from the affidavits filed on

the motion for the injunction pendente lite, that the

main and only element of damage relied upon is the

depreciation in the value of the property in contro-

versy by reason of the alleged wrongful extraction of

the ores therefrom. Under the rule laid down by the

decisions, plaintiffs would be entitled to recover as dam-

ages, the value of the minerals extracted less the ex-

pense incurred by the defendants in their extraction

from the mine.

Maye vs. Yappen et al., 23 Cal., 306;

Omaha & Grant S. & R. Co. vs. Tabor, 13

Colo., 41, 16, Am. S. Rep., 185;

Forsythe vs. Wells, 41 Pa. St., 291, 80 Am. Dec,

617;

Nelson vs. Churchill, 93 N. W., 799.
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If this be the law, plaintiffs could not at the same

time recover the gold dust in specie. In other words,

plaintiffs could not have the double relief of recover-

ing the value of the gold dust and the gold dust too.

Suppose that we had taken the mineral-bearing earth

and gravels from this ground and extracted the gold

therefrom and converted the same into money or into

jewelry or into a gold brick? Could plaintiffs, by a

judgment in this action, hope to recover this money

or jewelry or gold brick as the case might be? We do

not think this proposition could be considered seriously

for a moment. Plaintiffs, in the event that they could

recover the possession of the premises in controversy in

the main action and also a judgment for damages upon

the lines hereinabove suggested—the value of the min-

erals less the cost of their extraction—would thereby

Le profiting by the labor, toil and moneys expended by

tl e defendants in digging out this gold dust and gravel

fiom the bowels of the earth. Could they also hope to

ake the thing itself?

The \ery question negatives itself. Yet practically

t". at is what plaintiffs in the main action are seeking to

do by invoking the equity side of the Court in the legal

iution. They pray for damages in their complaint

for t' e wrongful withholding of the possession. Those

damages, from the very nature of the ground, must

logically consist of the value of the minerals extracted

therefrom. They then ask the Court to restrain us

from doing anything with the minerals themselves. In
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other words, they are seeking to do indirectly what they

cannot do directly—get a judgment for these minerals

in this equitable proceeding, in addition to a judgment

for damages for- their extraction in the legal action.

That is really what the action of the lower court would

finally amount to, if the injunction should be made per-

manent, as is asked by appellees. Then they would

have a judgment for the value of the minerals and also

for the minerals themselves.

And this brings us to the second point advanced

by us, namely:

11.

ORE SEVERED FROM THE BODY OF THE MINE AND PLACED

UPON THE SURFACE THEREOF LOSES ITS CHARACTER

AS REAL PROPERTY AND BECOMES PERSONALTY FROM

THE TIME OF ITS SEVERANCE.

There is no question but what the minerals sought

to be covered by this injunctional order have been

severed from the soil in which they were originally

imbedded. And this, too, at a large expense of time,

labor and money on the part of appellants. These

gold-bearing gravels, sand and earth were taken from

a depth of one hundred and twenty feet from the sur-

face, severed from the bed in which they lay and

hoisted through a shaft on the fraction between the

Galden Bull and the Roosevelt, comprising a part of
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the ^'Bon Voyage" claim, the location of the appellants,

and placed on its surface (Tr., 56).

We contend:

(A) That when such minerals were so detached

and removed from the body of the mine, they lost their

character as real property and became personal chat-

tels.

Says the Supreme Court of the United States:

"As we construe the statutes of the United States

and the recognized rule of the government on this

subject, the moment this ore becomes detached from

the soil in which it is imbedded, it becomes personal

property, the ownership of which is in the man
whose labor, capital and skill has discovered and

developed the mine and extracted the ore or other

mineral product." (Italics ours.)

Forbes vs. Gracey, 94 U. S., 762, 766.

''Minerals lying beneath the surface or on the

surface unworked arc real estate; when severed

from the surface of the soil they become personal

property."

/// re Cleners Estate, 23 Pitts. L. J., 358.

Sec, also:

Maye vs. Yap pen, 23 Cal., 310;

Fitzgerald vs. Clark, 17 Mont., Kxi, 42 Pac,

273;
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Brothers vs. Hurdle, lo I red., 490, 51 Am. Dec,

400;

Johnston vs. Fish, 105 Cal., 320;

Branch vs. Morrison, 5 Jones L. (N. C), 16,

69 Am. Dec, 770;

Halleck vs. Mixer, 16 Cal., 574;

Moisant vs. McPhee, 92 Cal., 77.

(B) Being personal chattels they could be recov-

ered in specie only in a personal action, where such

personal action would lie. In other words, in the ac-

tion of replevin or claim and delivery under Chapter

13, Part IV, of the Alaskan Code. Or,

(C) An action of trover for their value mi^ht be

maintained under certain conditions.

Before discussing the law applicable to these forms

of actions, it might be well to review the facts a little

relative to the conditions under which these minerals

were extracted. It is uncontradicted that the appel-

lants were in the open, notorious, adverse occupation

and possession of the ground in controversy. They

had a plant on the ground, consisting of machinery and

boilers and all things needful for the extraction and

working of the gravels and gold-bearing earth removed

from the mine. Their lessors had been in possession

of the location since January, 1902. They had made

a discovery (Tr., 86), marked their boundaries (Tr.,

86), recorded their location certificate and done the

annual pepresentation work up to the time of the
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making of the lease to the appellants on June ii,

1906, who thereupon entered on the ground, com-

menced active operations and were in the sole and ex-

clusive actual possession thereof without interference

from appellees when the action was instituted and the

injunction order made. The minerals in controversy

were extracted during the occupation of the appellants

and before the motion was made for an injunction and

at the time the order took ejffect were lying on the sur-

face of the ground.

While it may be true that things which, in their

natural state form a part of the freehold, when severed

become chattels and then belong to the owner of the

land, yet this rule of ownership is only applicable

where the owner is in the possession of the freehold,

and according to the allegations of the complaint here-

in, the appellees had been ousted and the appellants

were in the possession of the mine in controversy here.

And the principle seems to be equally well estab-

lished that the owner of the freehold cannot maintain

either trover or replevin, if at the time of the severance

he had not possession of the land— if the land was held

adversely to him.

I Smith's Leading Cases, 660.

As was said by the annotators of said ''leading

cases," in discussing tlic principle of law set forth

above

:

"To hold otherwise would be to bring the title
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to the land in dispute in a transitory action, al-

though the plaintiff had not adopted proper means

for reducing his title to possession. For if the gen-

eral right to land unaccompanied by possession

were viewed as giving first a general right of prop-

erty in whatever may be severed from the freehold,

and then a consequent constructive possession, the

only question in an action of trover would be as to

the party in whom the title to the realty lay."

It is apparent, therefore, that appellants being in

possession of the premises in dispute under a lease from

the original locator thereof and holding the said prem-

ises openly, notoriously and adversely as against the

appellees under claim of title, at the time the minerals

sought to be covered by the injunction were removed

from the premises and placed on the surface thereof,

and such minerals having become personalty by reason

of such severance—even if the appellees were the true

owners of the ground in dispute, they could not, being

out of possession, recover in replevin, in specie, or in

trover the value of the said property, as these actions

could not be the means of litigating and determining

the title to the real estate as between conflicting claim-

ants. This seems to be settled law.

Am. & Eng. Ency. Law, p. 48, Vol. 24;

Page vs. Fowler, 28 Cal., 605

;

Halleek vs. Mixer, 16 Cal., 574;

Anderson vs. Hopler, 34 111., 436, 85 Am. Dec,

328;
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Rees vs. Higgins, 9 Kas. App., 832, 65 Pac,

500;

Stockwell vs. Phelps, 90 Am. Dec, 710;

Harrison vs. Hoff, 102 N. C, 126, 9 S. E., 638;

Brown vs. Caldwell, 13 Am. Dec, 660;

National Transfer Co. vs. Weston, 121 Pa. St.,

485, 15 Atl., 569;

Powell vs. Smith, 2 Watts. Pa., 126;

Mather vs. Trinity Church, 3 S. & R., 509, 8

Am. Dec, 663

;

Giffen vs. S. fV. Penn. Pipe Lines, 172 Pa. St.,

580;

Beatty vs. Brown, 76 Ala., 267;

Lehigh Zinc & Iron Co. vs. A^^it' Jersey Zinc

& Iron Co., 26 Atl., 920;

Harrison vs. //o/f, 9 S. E., 638;

Brothers vs. Hurdle, 51 Am. Dec, 400; '

Martin vs. Thompson, 62 Cal., 618;

Smith vs. Cunningham, 67 Cal., 262;

Johnston vs. F/j//, 105 Cal., 420;

Branch vs. Morrison, 69 Am. Dec, 252;

Cooper vs. Watson, 73 Ala., 252.

If our deductions then are correctly drawn from the

decisions, it would seem thai under the circumstances

of adverse occupation shown by this record, there is no

possible method by which the appellees could recover

the minerals themselves, that are embraced within the

injunctional order. The only remedy available to the
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appellees under their pleading is their redress by way

of damages in ejectment. We quote from a few of the

'-oding; cases.

The principle contended for was early laid down

in the case of Brothers vs. Hurdle, lo Ired., 428, 51

Am. Dec, 400, a case often cited in the books. We
quote from page 403 thereof:

"But when one, who is in the adverse possession,

gathers a crop in the course of husbandry, or severs

a tree or other thing from the land, the thing sev-

ered becomes a chattel, but it does not become the

property of the owner of the land, for^ his title is

divested—he is out of possession and has no right

to the immediate possession of the thing, nor could

he bring any action until he regains possession.

Then, by the jus postliminii, or fiction of relation,

he is considered as having been in possession all the

time for the purpose of bringing trespass quare

clausum fregit with a continuando from day to day,

in which he recovers the value of the mesne profits

and damages for the injury done to his freehold by

the severance of any part of it, or for any other in-

jury consequent to the breach of his close. This

action can be maintained against any one who has

been in possession for the time he held it, but the

owner of the land can not sue for the thing severed

in trover or detinue as a chattel; for, it is not his

chattel—it did not become so at the time it was sev-

ered, and the title to it as a chattel can not pass to

him afterwards, when he regains the possession by

force of the jus postliminii. The fiction is made to
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enable him to recover for breaking his close and the

injuries consequent thereto, but it is not made for

the purpose of vesting his right to chattels."

In the case of Mather vs. Trinity Church, 3 Serg. &
Raw., 509, 8 Am. Dec, 663, where an action of trover

was brought to recover for the conversion of a quantity

of stone and gravel, in holding that the action could

not be maintained where the defendants were in ad-

verse occupancy of the premises at the time the stone

and gravel were extracted therefrom, it was said:

'4 know not any redress by action the owner of

the land has against him in possession, but by eject-

ment and after the recovery in ejectment, and habere

facias possessionem executed and possession deliv-

ered, by trespass for the mesne profits."

The case of Cooper vs. Watson, 73 Ala., 252, was

an action to recover in specie, sticks of pine timber

which had been severed from the freehold while the

defendant was in the adverse possession thereof, and in

holding that the action could not be maintained, for

that reason, the Supreme Court of Alabama said:

*'The lands being in the adverse possession of the

defendant at the time of the severance of the timber,

the first step the plaintiff must have taken to estab-

lish a right to recovery was to show title m his in-

testate. If he had not title he could not recover.

Independent of this consideration, as was said by

Gibson, J., in Powell vs. Smith. 2 Watts., 126, 'It
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would provoke much useless litigation, and be at-

tended with great practical mischief, if an owner

out of possession were suffered to harass the actual

occupant with an action for every blade of grass cut,

or bushel of grain sown by him, instead of being

compelled to resort to the action for mesne profits

after a recovery in ejectment, by which compensa-

tion for the whole injury may be had at one opera-

tion.' The doctrine seems well settled upon prin-

ciple, and authority, that if the owner of the land

be not in the actual possession, if he can show title

to things severed from it only by showing title to the

land, a personal action for the taking, conversion,

or detention of such things will not lie. // he have

the possession at the time of the severance, the rule is

different. But if his possession is divested, if his

right lie in entry, and the adverse possessor gathers

the crop, in the course of husbandry, or severs a tree

or other thing from the land, the things severed are

converted into chattels. But they do not become

the property of the owner of the land; he is out of

possession, and has no right to the immediate posses-

sion of such things/^

The case of Lehigh Zinc & Iron Co. vs. New Jersey

Zinc & Iron Co., 55 N. J. Law, 360, 17 Morr. M.
Rep., 600, was an action in trover to recover for 23

carloads of ore. Defendant offered to prove posses-

sion of the mine under a claim of title at the time of

severance, which proof the trial court refused to allow.

This was held error on appeal, the Court reversing the
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case for the failure to admit such evidence. In doing

so, the Court said:

^'There is a considerable line of cases holding that

if the defendant at the time of severance, is in ad-

verse possession of the realty under a bona fide claim

of title, the thing severed becomes his property, so

that the owner of the land can not maintain trover

or replevin therefor, but must resort to his remedy

for the possession of the land and mesne profits.

(Citing cases.) The reasons given for these decis-

ions is that, under the circumstances stated, the title

to the realty is put directly in issue between the par-

ties, and it is the policy of the law that such direct

issue should be tried in a local action, while great

inconvenience would result if it might be raised in

transitory actions. So long as the owner is disseized

by the adverse possession of another he must resort

to his legal remedy to recover the principal thing

—

the possession of the land; and he can not be per-

mitted to institute separate suits for every act of his

adversary which is merely incidental to that posses-

sion. When he recovers possession by ejectment,

then in a single suit, he may recover also damages

for all that he lost by being deprived of the posses-

sion."

The case of Pouell vs. Smith, 2 Watts. 127 (Pa.), is

a strong case in point. There the plaintiff had recov-

ered judgment in an ejectment action for a mill. After

judgment the defendant severed fixtures and removed

the same. Plaintiff brought replevin. It was held
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that the plaintiff could not recover as his remedy was

for mesne profits.

In the case of National Transit Co, vs. Weston et al.,

15 Atl., 569, it was held that an action in trover for oil

removed from the premises claimed, while in the ad-

verse possession of the defendant would not lie, but that

the remedy was by ejectment and mesne profits.

To the same effect is the case of Brown vs. Caldwell,

10 S. & R., 1 14, 13 Am. Dec, 650, namely, that replevin

will not lie for slates taken out of a quarry by one not

in possession of the real estate against one in possession

under a claim of title.

The case of Page vs. Fowler, 28 Cal., p. 605, is of es-

pecial interest in that both parties were claimants of

United States Government lands. This was an action to

recover in replevin, a lot of hay that had been severed

from the land. The plaintiff claimed the land by vir-

tue of his prior possession under an act of Congress

granting the right of pre-emption to certain purchas-

ers of the Suscol Rancho. The defendants offered to

prove that each of them possessed the qualifications

requisite to entitle him to pre-empt lands in California

and had filed his declaratory statement of intention to

pre-empt the land upon which he had entered, but the

court below rejected the evidence. This was held to

be error by the Supreme Court of California because

it tended to show that the defendants held the lands ad-

versely to the plaintiff in good faith, and for that rea-

son the plaintiff could not recover the specific crops
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raised on the land during such adverse possession. The

Court saying:

''The defendants' possession was adverse to the

plaintiff in every sense in which that term is appli-

cable between parties, neither of whom set up color

or claim of title, but where each is diligently seek-

ing to acquire title of the United States to the same

parcel of public lands in the honest belief that un-

der the laws of the United States he is entitled to

pre-emption and will ultimately acquire the legal

title. The earlier doctrine of the common law that

the possession to be deemed adverse, must be under

color and claim of title, never had any just applica-

tion to cases where the parties are contesting the

right to the possession of parcels of the public lands

of the United States, for no color or claim of title

could be shown or asserted that was not palpably

inconsistent with their admission of title in the

United States. To constitute adverse possession in

such cases, it is sufficient if the defendant in posses-

sion claims the right to the possession against all the

world except the United States."

The case of Anderson vs. Hopler, 34 111., 436, was an

action in replevin to recover one hundred cords of

wood. Plaintiff proved title to the land. The defend-

ant proved adverse possession. It was held that re-

plevin would not lie for wood severed where the land

was held adversely, the proper remedy being ejectment

with a claim for damages.

The case of Stockucll vs. Phelps, 7 TifT. (N. Y.,
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363,) was of a similar nature. Plaintiff brought re-

plevin for hay cut by one in adverse occupation of a

farm. It was held that the action w^ould not lie as

plaintiff's remedy was by an action in ejectment and

for mesne profits.

The other cases hereinbefore cited are all to the same

point, namely, that the only redress afforded one out

of possession of land for the severance of ores or tim-

ber or growing crops therefrom during the adverse

possession of another, is not the recovery of the thing

itself, but its value, and which value can only be deter-

mined and recovered in an action for damages after his

title to the land is established, or in the action instituted

for that purpose by embracing therein a claim for dam-

ages.

And this seems to be a reasonable rule, for otherwise

as was said in the case of Powell vs. Smith, supra,

'^It would provoke much useless litigation and be

attended with great practical mischief if an owner

out of possession were suffered to harass the actual

occupant with an action for every blade of grass cut,

or bushel of grain sown by him instead of being

compelled to resort to the action of mesne profits

after a recovery in ejectment by which compensa-

tion for the whole injury may be had at one opera-

tion."
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III.

AN INJUNCTION PENDENTE LITE IS AN ANCILLARY REM-

EDY AND CAN NOT GIVE BRO.ADER RELIEF THAN ASKED

IN THE COMPLAINT IN THE MAIN ACTION.

We think we have conclusively shown that plaintiffs'

only remedy under the facts disclosed by the affidavits

in this case, should they prove their right to the pos-

session of the ground in controversy, is a judgment for

damages for whatever injury they may have sustained

by reason of its wrongful detention. In other words,

that they can only get a money judgment in any event.

By no method could they obtain a judgment for the

minerals themselves owing to the adverse possession of

the land by appellants.

Therefore they are not entitled to equitable relief in

an ancillary proceeding which would be broader than

the relief to which they would ultimately be entitled

under the prayer of their complaint. In other words a

preliminary injunction will not be granted where upon

the same proofs and allegations final relief will be

denied.

This would seem to be a self-evident proposition,

but we cite the following authorities upon the point:

*'The bill should generally show some primary

equity in aid of which the injunction is asked and
the relief is granted as ancillary or in support of
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the primary equity whose enforcement is thus

sought."

Sec. 7, High on Injunctions.

In the case of Geiger vs. Green, 4 Gill. (Md.), 427,

XIII. Mor. M. Rep., 325, a bill in equity was filed to

obtain specific performance of a contract concerning

the right to dig ores on certain lands. An auxiliary

writ of injunction was granted to stay proceedings

pending the determination of the bill for specific per-

formance. Upon an appeal from the order granting

such injunction, the Maryland Court of Appeals, in

holding it error to have granted the same, said:

^^As the writ of injunction was granted as auxil-

iary to the principal relief sought for by the com-

plainants, it follows that the order granting the in-

junction can not be maintained unless the case pre-

sented by the bill is of that character as would au-

thorize a court of equity in the exercise of its ex-

traordinary jurisdiction to enforce the contract. . . .

As it is perfectly clear that the contract which forms

the subject of the present suit could not be enforced

in equity and that the Court would have dismissed

the bills at the final hearing, there could be no

ground for granting an injunction the object of

which was to protect the property pending the con-

troversy in reference to the specific execution of

the agreement/*

See also
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Gelston vs. Sigmund, 27 Md., 334, 335;

International Co. vs. Mills, 22 Fed., 659;

Gold Tel. Co. vs. Crown Tel. Co., Id., 838.

See further the case of Kahn vs. Kahn, 15 Fla., 400,

where it was said:

"Nor should an injunction be granted under this

section to restrain the doing of acts in relation to

property in respect to which acts or property, no

final judgment is prayed."

See also the case of State of California vs. McGlynn,

20 Cal., 233, where an information had been filed on

behalf of the State asking for the decree of the District

Court that an estate of a deceased person should escheat

to the State, and a bill was subsequently filed praying

the issuance of an injunction to prevent the dissipation

of the property of the State pending the litigation. It

was held on an appeal from the order granting the in-

junction, that as the complaint was devoid of equity,

and showed that the plaintiff would not be entitled to

the ultimate relief sought in either of the proceedings,

there was no right to an injunction and the order must

be reversed.

Section 386, Part IV. of the Alaska Code, provides

when an injunction may be allowed, namely:

**When it appears by the complaint that the plain-

tiff is entitled to the relief demanded, and such re-

lief or any part thereof consists in restraining the

commission or continuance of some act the commis-
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sion or continuance of which during the litigation

would produce injury to plaintiff; or when it ap-

pears by affidavit that the defendant is doing or

threatens or is about to do or is procuring to be

done, some act in violation of the plaintiff's right

concerning the subject of the action; and tending to

render the judgment ineffectual; or when it appears

by affidavit that the defendant threatens or is about

to remove or dispose of his property or any part

thereof, with intent to delay or defraud his credit-

ors, an injunction may be allowed to restrain such

act, removal or disposition."

This section limits the issuance of the injunction to

the instances cited, no one of which is covered by the

injunctional order herein. There is not one word in

the complaint to entitle the plaintiffs to any equitable

relief. The action is a purely legal one asking a

judgment at law. And the affidavits do not show

that the appellants are doing or threatening to do

any acts in violation of plaintiffs' rights ^'concern-

ing the subject of the action," which is primarily the

contested piece of mining ground, possession of which

is prayed to be adjudged and damages for its detention.

It can not be successfully maintained that these dumps

of gold bearing earth and gravel are the ^^subject" of

the action. We have shown that no judgment could be

obtained at law relative thereto. Yet the whole gist

of the affidavits is confined to allegations concerning

these dumps and looking to relief which practically

concerns them alone, and have no relevancy or bearing

upon the allegations of the complaint. ^
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The question of the right to an injunction of this

character depends upon the allegations of the complaint,

and it has been held that unless it appears from the

complaint that the plaintiff is entitled to the judgment

of an injunction it can not issue. It may be true that

evidence may be offered in the shape of affidavits to

support the allegations of the complaint, but where

the complaint itself shows no right to relief, such right

can not be established by affidavits.

Heine vs. Rohner et al., 51 N. Y. S., 427;

Goldman vs. Corn et al., 97 N. Y. S., 926.

And a restraining order that goes further than the

prayer of the complaint is improper and should be set

aside.

Leitham vs. Cusick et al., 7 Morr. M. Rep., 546.

IV.

EQUITY ONLY INTERFERES BY WAY OF INJUNCTIVE RE-

LIEF TO PREVENT FUTURE MISCHIEF, NOT TO REMEDY

THAT ALREADY DONE.

We have not discussed in our argument the ques-

tion of irreparable mischief necessary to be shown in

order for plaintiffs to have established a right to tlic

writ granted them. We contend they have nowhere

either alleged or shown such irreparable mischief as

would warrant this court in sustaining the action of

the court below.
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We have preferred to base our argument upon the

other law points that we deem controlling in the case,

leaving to this court, upon an examination of the affi-

davits and a consideration of the record and briefs as

a whole, to determine whether such threatened irrepar-

able mischief was shown as justified the action of the

lower court aside from the point made by us, that in

no event had it jurisdiction to restrain appellants from

working the dumps which had already been severed

from the soil. In this connection, however, and before

citing to the Court authorities under this subdivision

of our argument, we wish to call its attention to the

significant fact that there is nothing in the record to

show that the mineral bearing earth and gravels were

taken out of the "Roosevelt" claim other than the bare

assertion of the plaintiffs in their affidavits, and one of

which is based upon 'information and belief" (Tr.,

19). It appears uncontradicted that these mineral

bearing earth and gravels were hoisted through a shaft

on the fraction between the '^Roosevelt" and the

^'Golden Bull," to which fraction the appellees lay no

claim and which formed a part of the "Bon Voyage."

Every presumption would be in favor of assuming that

mineral bearing gravels removed through a shaft ex-

tending some 120 feet into the earth on a certain piece

of mining ground, were taken from that ground and

not from adjoining ground. And Crabtree, the part-

ner of one of the defendants, who was actively engaged

in mining on the "Bon Voyage," swears that they had
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not mined or extracted from the portion of the ''Bon

Voyage" location claimed by appellees any gold dust

other than pannings (Tr., 66). And when the injunc-

tional order was issued these gravels and mineral bear-

ing earth had been detached from the soil and were

lying on the surface. Furthermore there was no alle-

gation of the insolvency of the appellants. On the con-

trary, it appeared uncontradicted that the appellants

were perfectly solvent and able to respond in damages

to any judgment the appellees might obtain (Tr., 66).

With this digression, we will proceed to discuss the

authorities under the point above emphasized.

It can not be questioned that an injunction is essen-

tially a preventive remedy. Its province is not to af-

ford a remedy for what is past but to prevent future

injury or mischief.

High on Injunctions, Sec. 674. 1

Our contention then is, that for the injury, if any

had been sustained by the appellees, they had their

adequate remedy at law in the court below for dam-

ages in the main action, and they were not entitled to

an injunction to restrain the appellants from doing as

they pleased with this earth on the surface of the

ground in controversy; that they were entitled to rock

it or sluice it, or sell it or cart it away bodily.

Johnson vs. White, XI. Barb., 194;

People vs. Alberty, XI. Wend., 161
;
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Watson vs. Hunter, 5 Johns. Ch., 169, 9 Am.

Dec. 295;

Downing vs. Palmateer^ 17 Ky., 65;

Moore vs. Steelman, 80 Va., 337;

Hawley vs. Clowes, 2 Johns. Ch. R., 122.

In the case of Watson vs. Hunter, supra, it was shown

that the principal value of the land consisted in the

timber growing thereon, and an injunction was prayed

not alone to restrain the defendants in possession from

cutting down any more timber, but to prevent the re-

moval of that already cut. In holding that the injunc-

tion would not lie, as to the timber already cut, Kent,

Chancellor, say:

"This Court will stay the commission of waste or

the transfer of negotiable paper in certain cases in

order to prevent irreparable mischief. But the

only mischief that can arise in the present case as

to the timber already cut and drawn to the mills

of the defendant is the possible inability to respond

in damages. That is a danger equally applicable

to all other ordinary demands and it is not an im-

pending and special mischief which will justify this

extraordinary preventive remedy of injunction. If

the injunction can be ordinarily applied to waste

already committed, I apprehend we should very

rarely hear of a special action on the case in the na-

ture of waste in the courts of common law."

The rule laid down by Chancellor Kent in that case

was followed in the cases of People vs. Alberty and

Johnson vs. White, supra.
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The case of the People vs. Alberty was an action in

ejectment to recover certain lands the value of which

consisted almost exclusively of hemlock timber grow-

ing thereon. The defendants had cut a large lot of this

timber, some fifty cords, for the purpose of peeling the

bark, and plaintiffs prayed for and obtained a writ of

injunction prohibiting the defendants from cutting

down any more timber or carrying away that already

cut. After service of the writ, the defendants removed

some fifty cords of this lumber, which had been felled

and peeled before the commencement of the suit. An

attachment was issued upon which they were arrested

and imprisoned. It w^as held on appeal that the at-

tachment was improper, should not have been allowed

as equity only interfered to prevent future waste.

Hawley vs. Clowes, 2 Johns. Ch., 122, was a suit for

partition between tenants in common and for an in-

junction to restrain the cutting of timber pendente lite.

The defendant moved to have the injunction modified

so as to permit him to carry away the wood cut and

before the service of the process, and it was held that

the injunction should he so modified.

In the case of Moore vs. Steelman, 80 Va., 331, the

contention was as to a large amount of cord wood.

The injunction was issued and afterwards dissolved

upon showing that the plaintiffs had an adequate rem-

edy at law, to wit: ejectment and mesne profits.

In Johnson vs. IThite, supra, a careful consideration

is given to this very question. There the controversy
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was with reference to lands whose chief value was the

timber thereon. The complaint set up that a large

quantity of trees had been felled and converted into

logs. An injunction was issued restraining the de-

fendants from committing any waste, and from ''remov-

" ing^ intermeddling with or disposing of the trees,

" wood and timber severed therefrom by them or the

^^ boards, lumber or coal manufactured therefrom by

'' them:'

The Court held that the part of the injunctional or-

der herein italicized relating to the logs already cut,

could not be sustained, the Supreme Court of New
York saying, with reference thereto:

"The defendants may be and probably are, liable

for the waste already committed. But if so, it does

not follow that the plaintiff is entitled to the logs

and' lumber and coal manufactured from the trees

cut from the premises by the defendants. Nor
would the plaintiff be entitled as a matter of course

to the value of these materials. The inquiry would
be, to what extent has the plaintiff been injured by

the acts of the defendants? In other words, how
much has the realty chargeable with the payment of

the mortgage depreciated in value by the waste com-
mitted by the defendants? An account is to be

taken of the damages sustained by the plaintiff and
those damages and not the property itself will be

recovered. The object of allowing an injunction to

stay waste, as in every other case, is to prevent irre-

parable injury. But what injury will the plaintiff

sustain by permitting the defendants to dispose of



46

the property they have severed from the premises?

I can conceive of none, unless it be, that it will not

be on hand tb satisfy any judgment which the plain-

tiff may happen to recover. It will not be pre-

tended that this is a sufficient reason for restraining

the defendants from, disposing of the property. Cer-

tainly not, when it is not pretended that they are un-

able to respond to any recovery which may be had

against them/^

These cases are, we think, decisive on this point.

The only possible ground upon which the action of

the lower court herein could have been based was, that

these mineral bearing earths might be on hand to sat-

isfy any judgment for damages that plaintiffs might

happen to recover. But as was said in the case last

cited, ''it would not be pretended that this is a sufficient

" reason for restraining the defendants from disposing

" of the property."

A court of equity can not legally seize and tie up

by injunction the property of appellants for the mere

purpose of enabling the plaintiffs to more readily col-

lect any judgment they might obtain. And this, too,

where the record shows that appellants are amply able

to respond in damages.

In other words, our contention is that the real

owner out of possession must sue for and recover

his judgment for possession and prove his dam-

ages. He is then fully compensated. An equity court

can not in the meantime enjoin the defendants in pos-

session from disposing of this personal property in
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order that the plaintiffs may be fully protected as

against him in any judgment for damages that they

may obtain. This would be in the nature of final

process of execution before it had been determined that

there was any liability on the part of the defendants or

that their property should be levied upon. This can

not be done.

We get a clean cut statement of this principle by the

Supreme Court in the case of Scott vs. Neeley, 140

U. S., Vol. II., Sup. Ct. Rep., p. 712, quoting from

page 715:

'^In all cases where a court of equity interferes to

aid the enforcement of a remedy at law, there must

be an acknowledged debt, or one established by a

judgment rendered, accompanied by a right to the

appropriation of the property of the debtor for its

payment; or to speak with greater accuracy there

must be in addition to such acknowledged or estab-

lished debt, an interest in the property or a lien

thereon, created by contract or by some distinct

legal proceeding. Smith vs. Railroad Co.^ 99 U.

S., 398, 401 ; Angell vs. Draper, i Vern., 399; Shir-

ley vs. Watts, 3 Atk., 200; Wiggins vs. Armstrong,

2 Johns. Ch., 144; McElwain vs. Willis, 9 Wend.,

556; Crippen vs. Hudson, 13 N. Y., 161 ; Jones vs.

Green, i Wall., 330. In Wiggins vs. -Armstrong

Chancellor Kent held that a creditor at large or

before judgment was not entitled to the interfer-

ence of a court of equity by injunction to prevent

the debtor from disposing of his property in fraud

of creditors; citing some of the above authorities
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and stating that the reason of the rule seemed to be

that until the creditor had established his title he

had no right to interfere and it would be unneces-

sary and perhaps a fruitless and oppressive inter-

ruption of the debtor's rights . .
." (Italics

ours.)

See also Phelps vs. Foster, i8 111., 309, where it was

held that an injunction to restrain parties from dispos-

ing of goods pending a trial at law, so that they may be

levied upon by virtue of the judgment which the com-

plainant hopes to obtain, is improper.

See further,

Lafayette vs. Hood, 104 S. W., 855.

In conclusion we submit (i) that the complaint in

this action was in ejectment and for damages only, and

the allegations of the complaint can not be enlarged

by affidavit. (2) That equity could not control per-

sonal property upon the realty in an action concerning

the latter, even where there are appropriate allegations

(and there are none here), any more than it could con-

trol a man's bank account, his warehouse or his expen-

ditures, in said action. For all of which reasons the

lower court erred in making the order complained of,

and we ask that the same be reversed.
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ELMA McNAUGHT and OTTO
HALLA,

Appellees.

BRIEF FOR APPELLEES

This appeal herein calls upon this court to deter-

mine whether or not the trial court committeed an

abuse of legal di'^cretion in granting the preliminary

injunction.

The Code of Civil Procedure of Alaska provides,

Chapter Forty-one, Section 386, page 229 (Carter's

Annotated Alaska Codes).



Sec. 386. Injunction during pendency of suit.

When it appears by the complaint that the plaintiff

is entitled to the relief demanded, and such relief or

any part thereof, consists in restraining the commission

or continuance of some act the commission or continu-

ing of which during the litigation would produce in-

jury to the plaintiff; or when it appears by affidavit

that the defendant is doing, or threatens or is about to

do, or is procuring or suffering to be done, some act in

violation of the plaintiff's rights concerning the subject

of the action, and tending to render the judgment

ineffectual ; or when it appears that the defendant

threatens or is about to remove or dispose of his prop-

erty, or any part thereof, with intent to delay or de-

fraud his creditors, an injunction may be allowed to

restrain such act, removal, or disposition.

Section i. Title II, Chapter One of the Alaska Code

of Civil Procedure also provides:

Sec. I. Only one form of action.

*'The distinction between actions at law and

suits in equity, and the forms of all such actions

and suits, are abolished, and there shall be but one

form of action for the enforcement or protection

of private rights and the redress or prevention of

private wrongs, which is determined a civil

action."

Carter's Annotated Alaska Codes, p. 145.

Courts of the United States administer the rights

conferred by State statutes.
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Reynolds v. Crawfordsville Bank, 112 U. S.

411.

'^Instead of curtailing, abridging or abolishing

any known kinds of equitable remedy, new and ad-

ditional ones must from time to time be invented to

respond to new wants, facts and relations."

Pomeroy's Remedies and Remedial Rights,

2nd Ed., Sec. 55, p. 61.

The unique conditions existing in the Seward Penin-

sula in Alaska call more urgently for the exercise of the

writ of injunction than any other locality in the world.

Its entire industry is mining, nearly entirely by the sys-

tem of deep gravel mining, in which the pay gravel is

extracted from great depths and placed upon the

ground and thereafter sluiced and the gold cleaned up.

Here, more than in any other locality, is it necessary

to avoid multiplicity of actions, and as far as lies in

the court's power make one action if possible finally

determine the rights of the parties and do full justice

as between all the parties. The practice of granting

injunctions in the Nome District against sluicing up

dumps extracted from ground the title to which was in

dispute has been in existence for years, and to the pres-

ent time it has been the most satisfactory mode recog-

nized by litigants.

The entire value of the gravel lies in the gold con-

tained in it and which could be obtained and handled

to an advantage, only after the gravel was worked,



thawed and washed, and the gold extracted therefrom.

The gravel as such is not a marketable, portable

article, its position had been changed from below the

surface to the top, and in both positions, its character

is the same. It could not be used until the gravel was

worked, thawxd and washed; this the Court restrained

the appellants from doing, pendente lite, and it cer-

tainly was within the law so to do.

The gold when extracted and in the possession of the

appellants would be beyond the reach of the appellees,

be the latter ever so much entitled to the possession of it.

The population of Alaska, at least that portion of

Alaska, where the property in controversy is situate,

is a floating one; it is there simply to get out the gold,

and then get out of the country.

The gravel that contains the gold in paying quantities

is very largely far below the surface. And where per-

haps one-half of the owners of the property reside out-

side of the District of Alaska, to permit parties to treat

dumps of gravel taken out, as personal property and

relegate the true owner of the property to bis action

at law for damages, would result in a destruction of the

inheritance or of the very substance of the estate itself,

it only being valuable for this one purpose,—mining.

The granting or withholding of an injunction pen-

dente lite ordinarily rests in the sound discretion of the

Court to which the application is made.

Vogel V. lyarsing, 146 Fed. R., p. 950.



Gilbert, Circuit Judge (p. 953), says:

'^The granting or withholding of an injunction

pendente lite ordinarily rests in the sound discre-

tion of the Court to which the application is made.

It is not for this Court to say whether it would

have granted or withheld an injunction upon the

showing which was made in the Court below. We
must recognize that upon that Court was imposed

the responsibility of the exercise of sound discre-

tion upon the case as it was presented. Unless there

has been a plain disregard of the facts or of the

settled principles of equity applicable thereto, the

exercise of the discretion of that Court is not

subject to reversal in this.''

Empire State, Idaho M. & D. Co. v. Bunker

Hill & S.M.& C. Co., 121 Fed. 973;

58C.C. A. 311,316;

Shea V. Nilima, 133 Fed. 209, 66 C. C. A.

263, 270;

Chickering v. Chickering & Sons, 120 Fed.

69, 56 C. C. A. 475.

The question of granting an injunction pending the

suit was one which rested in the sound discretion of the

trial court, and its decision will not be reviewed unless

it appears that legal discretion was improvidently exer-

cised.

Empire State Co. v. Bunker Hill Co., 22

Morrison M. Rep., p. 568.
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Citing,

Duplex Printing Press Co. v. Campbell Co.,

69 Fed. 250, 16 C. C. A. 220;

Bissell Carpet Siveeper Co. v. Goshen

Sweeper Co., 19 C. C. A. 25, 72 Fed. 545;

Southern Pacific Co. v. Earl, 27 C. C. A. 185,

82 Fed. 690.

Discretion of the lower court will not be reversed on

conflicting testimony.

Parrott Silver & Copper Co. v. Heinze; Mor-
rison's M. Rep. 21, p. 98.

A mining injunction is largely a matter of discretion.

Anaconda Co. v. Butte Co., 17 Mont. 519.

On conflicting testimony it is no abuse of discretion

to enjoin mining.

Parrott Co. v. Heinze, 21 M. R. 98.

Action of the Court below will be followed unless

it clearly appears that it abused its discretion.

Maloney v. King, 21 Morrison 278.

And same effect

Cardelliw. Comstock,2\ Morrison 699;

Norton v. Elwert, 41 Pac. (Or.) 926.

At page 927 the Court says:

''While courts of equity originally declined to

restrain waste or trespass, they now frc(iucntly in-

terpose, and by temporary injunction prevent an



injury to land, even where the right thereto is in

dispute and the DEFENDANT is in possession, claim-

ing by an adverse title, if the threatened injury will

be productive of irreparable damage (2 Wat.

Tresp., sec. 11 28; Bracken v. Preston, i Pin. 584;
Long V. Kasebeer, 28 Kan. 226; Webster v. Cooke,

23 Kan. 637) ; and an injury is irreparable if of

such a nature that it cannot be adequately compen-

sated in damages or cannot be measured by any

certain pecuniary standard {Wilson v. City of

Mineral Pointy 39 Wis. 160) . The right of a court

of equity in cases of irreparable injury, to interpose

and by temporary injunction preserve the status

quo, and restrain a trespass upon the land, the right

to v^hich is in dispute, until the title can be deter-

mined in an action at law, is no longer seriously

controverted."

U''Treating the power of granting interlocutory in-

junctions as resting in a sound judicial discretion, the

Courts of Appellate jurisdiction are averse to any inter-

ference with the exercise of that discretion. And to

such an extent is this aversion manifest, that it may be

stated as a general rule prevailing in States where ap-

peals are allowed from orders granting or refusing in-

junctions, that the appellate or revisory tribunal will

not interfere with or control the action of the Court

below in such matters unless it has been guilty of a clear

abuse of discretion; and by abuse of discretion within

the meaning of the rule is meant an error in law cotn-

mitted by the Court/^
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High on Inj., Vol. 2, Sec. 1696, pp. 1643-1644,

citing cases.

"Unless therefore, some established rule of law or

principle of equity has been violated, the action of the

Court below will not be interfered with on appeal."

Supra, Sec. 1696, p. 1645. Cases cited.

"Nor will the Appellate Court upon such an appeal

ordinarily revise or control the discretion of the Court

below upon questions of conflicting evidence when after

hearing such evidence, that Court has granted or re-

fused a preliminary injunction."

Supra. See also cases cited.

"So where the action of the lower Court in granting

or refusing a preliminary injunction was based upon

conflicting affidavits for and against the motion, such

action will not be disturbed upon appeal unless it ap-

pears upon the facts found that the writ was improvi-

dently granted."

Supra. Cases cited.

"Upon an appeal from an order granting an interloc-

utory injunction upon a bill duly verified, where such

appeal is allowed, the allegations of the bill arc taken

as prima farir true."

High on Inj., Vol. 2, Sec. 1697, p. 1646.

Freshwater v. Pittshurg, 6 West. Va. 503.

THERE IS a very sharp conflict in the evidence pre-

sented in the affidavits. I'he plaintiffs, in their respect-
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ive affidavits, entirely contradict the contentions made

by the defendants. Mr. Halla and Mrs. McNaught

(Tr. p. 15, Tr. pp. 7 and 9) testify that there was one

stake marked Bon Voyage and it was three hundred

feet easterly from the southeasterly corner stake of the

Roosevelt claim. Mrs. McNaught further testifies that

notwithstanding the representation and promise made

by defendant Frank H. Waskey to Otto Halla, one of

the plaintiffs, that he would not work the disputed

placer claim, or on the strip of ground in conflict be-

tween the Roosevelt and Bon Voyage, but would work

only on the fraction between the Roosevelt and Golden

Bull claims (page 10 of Transcript), he has, in viola-

tion of this agreement, which has not been refuted by

Waskey, extracted a large amount of pay dirt from the

premises in dispute and was still continuing so to do.

(Transcript p. 12.) In truth, the charge under oath is,

that it is the fact that ALL of the pay gravel now in the

dumps was extracted from the ground claimed by

plaintiffs in this action. (Transcript p. 12.)

In June, 1906, according to the uncontradicted testi-

mony of Otto Halla (Transcript, p. 18), Frank H.

Waskey visited him at his home in Nome, Alaska; that

they discussed the conflicting claims between the

Golden Bull, the Roosevelt and the Bon Voyage claims,

and that Mr. Waskey then told him that he would not

work on any part of the Bon Voyage claim that con-

flicted with the Roosevelt claim or the Golden Bull

claim, but would work only on the fraction between the
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Golden Bull and Roosevelt claims. (Transcript, p. i8.)

But these declarations and admissions against interest

notwithstanding, the defendants, testifies Mr. Halla

(Transcript, p. 19), crossed ''the lines of said fraction

" into and upon the premises in controversy in this

'' action, and which are within the lines of the Roosevelt

'' claim as located by the plaintiff McNaught, and have

'' extracted therefrom ALL the pay dirt contained

" therein, and have hoisted the same through the said

'' shaft, and that there is now on said fraction gold-

" bearing gravel in the form of a dump, which plain-

'' tiff is informed and believes is of the value of up-

^' wards of one hundred thousand dollars." (Tr., p.

19.)

And the defendants were found rushing the work of

spoliation when stopped by the Court's restraining

order. It further appears from the record (affidavit of

Otto Halla, Transcript p. 20) , "that said dumps are not

" yet thawed sufficiently to extract the gold therefrom,

*' by sluicing to the best advantage, but that the defend-

" ants in their haste to realize and extract said gold have

" used steam thawers upon said dumps instead of wait-

" ing for the elements to do the thawing."

Again Halla positively testifies that in the summer

of 1903 there were no stakes of the Bon V^oyage placer

mining claim within the limits of the Roosevelt claim.

('J'r., pp. 8 and 9.)

Furthermore, shows "tiic fact to be that the labor

" performed or improvements made on said premises
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^' (the Bon Voyage claim) during the year of 1903, by

'' or on behalf of the defendants, or either of them, or

'^ any one else, did not exceed in value the sum of ten

" dollars." (Halla's affidavit filed May 11, 1907, Tran-

script, p. 19), and second affidavit of Otto Halla, Tran-

script, pp. 100, 102, 103, with plaintiflf's photographic

exhibits attached. Also the affidavit of R. S. Horn

(Transcript, p. no), in absolute contradiction of an

assortment of affidavits read to the trial court on behalf

of defendants.)

Where it appears on an application for a preliminary

injunction that doubtful questions, both of fact and law,

are involved in the case, the Court will not enter upon

the merits, but will grant the injunction, if necessary to

preserve the status of the parties until the final hearing.

Cartersville L. & P. Co. v. City of Carters-

ville, 114 Fed. 699.

A bill alleging trespasses on land, and the cutting and

removal of timber, to the injury of the inheritance, with

threats to continue such trespasses, and praying an in-

junction, states a case for equitable relief.

U. S. V. Guglard, 79 Fed. 21.

In this case Judge Wellborn says:

'^One of the authorities, at least, cited by defend-

ant {Mining Co. v. Fremont, 7 Cal. 317), expressly

sustains this view. From that case (page 323) I

quote as follows:

" Tn the case of Gates v. Teague (Oct. term

1856) this court held that the mere allegation that
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the injury was irreparable would not, in itself, be

sufficient, but the complaint must show how. This

is no doubt the correct rule, and facts must be stated

to justify the conclusion of irreparable injury. But

in the case of case of mines, timbers, and quarries,

the statement of injury is sufficient. In the nature

of the case, all the party could well state as matter

of fact is the destruction of the timber in the one

case, and the taking away the minerals in the

other.'
"

Accordingly, in a much later Federal case, an in-

junction was granted to restrain a defendant from cut-

ting down or removing timber standing, or lying down

on the ground, or carrying the same away.

Peck V. Ayers, 1 16 Fed. R. 273.

The allegation of insolvency is not necessary to pro-

cure injunction in these (mining) cases. The right to

the remedy is based upon the nature of the injury, and

not upon the incapacity of the party to respond in

damages.

Merced Mg. Co. v. Fremont, 7 Cal. 321 et seq.

Cited in U. S. v. Parrott, i McAllister 318.

It is held that an injunction will be granted in certain

cases where all the defendants arc solvent.

Glidden v. Norvell, 12 Morrison Mining

Rep., p. 170.

By the Court, p. 174:

**Evcn if all the parties were responsible, complain-

ants could not be compelled to stand helplessly by while
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the property turned out to them is carried off, and trust

to the chance of receiving its value."

^'An injunction is now allowed in all cases of

trespass upon mines, upon the ground that the acts

complained of are or may be an irreparable dam-

age to this particular species of property."

Story's Eq., Sees. 918-928; Idem., Sec. 918;

Livingston v. L., 6 John Ch. 499;

Merced Mg. Co. v. Fremont, 7 Cal. 320.

And this doctrine is particularly applicable to a case

of continued trespass upon a placer gold mine, the value

of which consists wholly of auriferous deposits that may

be worked out and removed without leaving any evi-

dence of quantity or value upon which to base an esti-

mate or account, as in the case of coal, stone and other

minerals not precious.

Chapman v. Toy Long, 4 Sawy. 28

;

Erhardt v. Boaro, 113 U. S. 537

;

St. Louis V. Montana, 58 Fed. 129;

Irwin V. Davidson, 7 Morrison 237.

In case of destructive trespass by mining, the solvency

of defendant is not material.

Boyd V. Dozier, 20 Mont. 444, 52 Pac. 53;

Mabel Co. v. Pierson Co., 121 Ala. 567, 25

So. 754.

In Erhardt v. Boaro, 113 U. S., p. 537, Mr. Justice

Field states (p. 538) :
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"It was formerly the doctrine of equity in cases

of alleged trespass on land, not to restrain the use

and enjoyment of the premises by the defendant

when the title was in dispute, but to leave the com-

plaining party to his remedy at law. A contro-

versy as to the title w^as deemed sufficient to exclude

the jurisdiction of the Court. In Pillsicorth v.

Hopton, 6 Vesey 51, which was before Lord Eldon

in 1 801, he is reported to have said that he remem-

bered bemg told in early life from the bench 'that

if the plaintiff files a bill for an account and an

injunction to restrain waste, stating that the defend-

ant claimed bv a title adverse to his, he stated him-

self out of court as to the injunction.' This doc-

trine has been greatly modified in modern times,

and it is now common practice in cases where ir-

remediable mischief is being done or threatened,

going to the destruction of the substance of the

estate, such as the extracting of ores from a mine,

to issue an injunction, though the title to the prem-

ises be in litigation/'

"The authority of the Court is exercised in such

cases, through its preventive writ, to preserve the

property from destruction pending legal proceed-

ings for the determination of the title." (Citing

Le Roy v. JFright, 4 Sawyer S30)535-)

It is a fact that the earth, sand, rock and gravel of

Alaska adjacent to Nome and where the Roosevelt

placer claim is located, is gold bearing in a greater or

less degree. The appellants surreptitiously, stealthily,

and in direct contradiction of their given word that they
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would not do so, extracted and were continuing to ex-

tract a large amount of this gold-bearing gravel from

the Roosevelt placer claim and threatened and were

about to wash and extract the gold from the gravel, to

the great and irreparable injury of the appellees;

whereupon for their protection, preliminarily, the

Court stopped the wrongdoing in the midst of its per-

formance by granting a preliminary injunction.

In Henshaw v. Clark, 14 Cal. 460, Morrison M.

Rep., Vol. XIV, p. 434, it is said:

^'Extracting minerals and excavating ditches are

in the nature of irreparable injuries as to which

the denial of injunctive relief is tantamount to the

denial of all protection; and the fugitive nature

of the defendants is also to be considered/'

Equity relief by injunction is particularly applicable

to the kind of mining known as Placer Mines, and on

account of the irreparable injury that would result from

the continuance of a trespass to this character of prop-

erty, it would seem that the courts should exercise still

greater latitude in trespass to this character of property.

White's Mines & Mg. Remedies, p. 649, Sec.

491. Citing cases.

The granting of a preliminary injunction does not

determine the rights of the parties, AND THE
COURT NEED BE SATISFIED NO FURTHER
THAN OF A PROBABLE RIGHT and A PROB-
ABLE DANGER, and that the granting of such order
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will probably be attended with less injury than its

refusal.

Colorado Eastern R. Co. v. Chicago B. & Q.

R. Co., 141 Fed. Rep., p. 898.

An injunction will be granted in some cases where the

parties have both legal titles and legal remedies, but

irreparable mischief would be done unless they were

entitled to more immediate relief than that which they

could obtain at law; it has accordingly been granted,

when the injunction amounted in fact to an injunction

to stop trespass; for if the Court would not interfere

against a trespasser he might go on by repeated acts of

damage which would be absolutely irremediable.

Daniels' Chancery Practice, Vol. 3, p. 1854;

Cited with approval in U. S. v. Parrott, i Mc-

Allister, p. 297.

Further citing same author (Daniels Ch. P. 1854)

the Court in U. S. v. Parrott, supra, says:

^'The same principle has been acted on and ap-

plied without scruple in various other decisions;

for unless there was a jurisdiction there would be a

great want of justice in the country."

NOR WILL THE INJUNCTION BE LIM-

ITED TO THE PREVENTION OF FUTURE
TRESPASS, BUT WILL RESTRAIN THE RE-

MOVAL OF ORE ALREADY EXTRACTED
I' ROM THE MINE.

High on Inj., Vol. i, Sec. 731, p. 694;
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U, S. V. Parrott, McAU. C. C. 271, citing

other cases.

Where, therefore, plaintiffs by their location have

acquired the right to possess such placer mines and to

appropriate the minerals therein, they may obtain the

aid of equity by injunction to prevent defendants from

encroaching upon their mines.

High on Inj., Vol. i. Sec. 735, p. 697;

Chapman v. Toy Long, 4 Sawy. 28.

It comports more with substantial justice to both

parties to restrain the trespass than to leave the plaintiff

to pursue his remedy at law.

Lindley on Mines, Vol. 2, Sec. 872, p. 869,

cases cited.

Always in questions of injunction against the working

of mines, the doubt should be resolved in favor of

granting a writ.

Lindley, Vol. 2, Sec. 872, p. 1608, cases cited.

A denial of the preventative remedy by injunction,

where the injuries complained of are of a character

calculated to destroy the value of the land for all useful

purposes would be ttantamount to a denial of all pro-

tection.

Supra, citing cases.

Greater latitude is allowed in a case of trespass to

mining property than in restraining ordinary trespass

to realty, for the mineral is the chief value of this
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species of property, AND IF THE TRESPASS
WERE ALLOWED TO CONTINUE FOR A
GREAT LENGTH OF TIME, IT WOULD
GREATLY DETERIORATE THE VALUE OF
THE PROPERTY.

White's Mines and Mg. etc., Sec. 481

;

McBrauer v. Hardin, 7 Ired. Eq. N. C. i
;

Gray v. Duke etc., 13 Ves. 236;

High on Inj., Sec. 730, p. 559.

The fact, proved by the party enjoined, that the

value of the ore taken could be readily estimated, does

NOT deprive the Court of its right to interfere in such

a case by way of injunction, for this could be shown in

most cases of the kind and yet it was to prevent trespass

and restrain waste and irreparable injury that the rem-

edy of injunction has its origin and still continues to be

most frequently used. Minerals form a part of the

corpus of the estate and aside from their intrinsic value,

great and irreparable injury would result to the inheri-

tance from their removal and it is principally for this

reason that trespass to mines are placed upon a different

footing from trespass to other species of property and

Courts arc always alert to interfere in such cases, to

prevent the substance of the estate from being carried

away and destroyed.

White etc., Sec. 48 1, p. 637. Cases cited.

In a trespass to mining property, as the mischief, if

allowed to continue, would SOON be irreparable, an
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injunction will usually be granted although the plain-

tiff's TITLE MAY BE IN DISPUTE AND THE
SAME HAS NEVER BEEN ESTABLISHED AT
LAW.

White etc., Sec. 483, p. 639. Cases cited.

"If the threatened injury is of such a nature that the

consequences of its commission would be irreparable,

should the title be decided adversely to the defendant,

then equity will interfere to prevent the injury before

a final adjudication as to plaintiff's title."

White etc., Sec. 484, p. 640;

Erhardt v. Boaro, 1 13 U. S. 539.

Where the trespass consists in a removal of ore from

another's mine, an injunction will not only prevent the

recurrence of future trespass, but will also RE-

STRAIN THE REMOVAL OF ORE ALREADY
EXTRACTED FROM THE MINE.

White etc., Sec. 495, p. 654. Cases cited.

The removal of ore goes to the destruction of the

estate and if the Court, in its discretion—AND THE
RIGHT OF THE COURT TO INTERFERE BY
INJUNCTION IS PURELY DISCRETIONARY
—sees fit to restrain the removal of ore, the fact that

the value of the ore taken could easily be computed,

would NOT deprive the Court of its jurisdiction and

its right to prevent such removal by injunction.

White, Sec. 495, p. 655. Cases cited.
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"In this class of cases the injury in itself is irrepar-

able. It is irreparable by definition, and going as it

does to the substance of the estate, it is a matter of in-

difference whether the plaintiff IS IN OR OUT of

possession."

Lindley on Mines, Vol. 2, Sec. 872, pp. 1608-

1609, citing cases.

The lower Court had the power, in the action at bar,

to exercise the equitable remedy of an injunctional

order, to prevent irreparable injury to the property

in litigation, by the appellants.

In Martin v. Martin, 24 Pac. Rep. 418, it is stated:

"The plaintiff in error contends that the defend-

ants did not waive a jury in the Court below, and

therefore the Court could only grant strictly

equitable relief and had no right to assume the

functions of a jury and give a judgment for dam-

ages and the possession of realty. The case was

one for equitable relief. A jury was not requested

to pass upon any question of fact in the case. It is

a well settled principle of equity jurisprudence

that, where the Court has all the parties before it,

it will adjudicate upon all the rights of the parties

connected with the suit, so far as it can, so as to

avoid a multiplicity of suits. Courts of equity

may adjust their decrees so as to meet most, if not

all, the exigencies which may arise; and they may
vary, qualify, restrain and model the remedy so as

to suit it to the mutual and adverse claims con-

trolling equity, and the real and substantial rights

of the parties, (i Story Ec]. Jur., Sec. 28.)
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"The Court below, having acquired jurisdic-

tion of the parties and the subject matter of the

suit, had the inherent power to make all necessary

orders, decrees, and judgments, so as to settle the

matters in controversy, and thus prevent litigation.

Where a court of equity obtains jurisdiction of a

suit for the purpose of granting some distinctively

equitable relief, and the special relief prayed for

is not practical, the court may retain the cause,

decide all the issues involved, and may decree the

payment of mere compensatory damages. ( i Pom-

eroy Eq. Jur., Sec. 237, and authorities there

cited.) We think the judgment and decree of the

Court below should not be disturbed, and recom-

mend that it be affirmed."

It is the settled rule that in cases of mines, where the

extraction of ore means the destruction of the very

substance of the estate, the injury requires to be met by

a strong and decisive preventive remedy acting with a

promptness almost amounting to surprise, and yet af-

fording to the party restrained a speedy hearing.

'^Generally speaking, an injunction to stay waste

may be granted where the nature of the injury is

such that a preventive remedy is indispensable,

and should be permanent. If the remedy at law

is inadequate, an injunction will be granted in all

cases where a legal action would lie to recover

possession of the land wasted, or to recover dam-

ages, and in a variety of others where no such

action could be brought. It is not necessary to

the issuing of an injunction to restrain waste that

the tenant be shown to be insolvent.



24

*'// has been said that in some of the United

States an injunction to stay waste has become al-

most a matter of course/^

Am. & Eng. Enc. of Law, 2d Ed., Vol. 30, p.

285, citing a number of cases in support of

the text.

U. S. V. Parrott, McAll. U. S. 271

;

Erhardt v. Boaro, 113 U. S. 537;

U. S. V. Guglard, 79 Fed. Rep. 21
;

McBride v. Pierce Co., 44 Fed. Rep. 17;

Marshall v. Turnbull, 32 Fed. Rep. 124, 34

Fed. Rep. 827;

Lainer v. Allison, 31 Fed. Rep. 100;

Preston v. Smith, 26 Fed. Rep. 884;

Fletcher v. New Orleans N. E. R. Co., 20

Fed. Rep. 345

;

Nichols V. Jones, 19 Fed. Rep. 855 ;

Mitchell V. Amador Canal Co., 75 Cal. 464;

Perrine v. Marsden, 34 Cal. 14;

Sheridan v. McMullen, 12 Oregon 150.

"The distinction," says the Court, in Merced Alining

Co. V. Fremont, 7 Cal. 317 (at p. 321), ''between waste

and trespass, so far as regards the power of the Court

to grant an injunction, has been set aside," and "it is now

granted (says Mr. Justice Story) in all cases of timber,

coals, ores and quarries, when the party is a mere tres-

passer, or when he exceeds the limited rights with

which he is clothed, upon the grounds that the acts are,
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or may be, an irreparable injury to the property."

{Ibid, p. 221.)

In the same case, which is strikingly analogous in all

its salient features to the case at bar, the Court, in grant-

ing an injunction to restrain trespass, in entering upon

a mining claim, and removing auriferous quartz from

it, uses language singularly applicable to the novel sit-

uation in the locality of this controversy.

Judge Burnett, in delivering the opinion of the

Court, says (7 Cal. 325) :
,

"The sentiment that 'Courts are bound to take

notice of the political and social condition of the

country, which they judicially rule,' is as just as its

expression is concise and appropriate. And courts,

knowing the political and social condition of the

country, are equally bound to apply the law and

the principles of enlarged reason, to the new cir-

cumstances of a people. It is the boast of the

common law, as of every other system of enlight-

ened jurisprudence, that its principles, when legit-

imately applied, will afford a redress for every

substantial injury. And especially is it the distin-

guishing characteristic of equity, that while its

rules are certain, its expansive principles are ample

enough to embrace all new cases. The circum-

stances (italics are the Court's) of a case may be

new, but there is always some known principle,

or a new combination of known principles, ap-

plicable to it." (pp. 325-6.)

The Court proceeds to say:

"And in reference to a mining claim, under the
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circumstances actually existing in this State, the

injury to the mine, is to all intents and purposes,

an irreparable injury to the estate of the holder.

Unless restrained, the intruder may take away, not

only that which is of the substance of the existing

estate, but all that is of any value. The right of

the holder, whatever you may define it to be, is

practically valuable, if protected 'against all the

world but the true owner.' It would seem to be

the duty of the courts to give this protection. It

must be conceded that courts should exercise due

discretion in granting injunctions to restrain al-

leged irreparable michiefs. Parties are sometimes

improperly restrained, to their serious injury.

When the title of the plaintiff is disputed in the

answer, the courts should be still more cautious.

But in all cases, it is matter of sound discretion.

It may be properly said, however, that when there

is a reasonable ground to apprehend the commis-

sion of irreparable mischief, pending the litigation,

and the title be matter of doubt, the court should

restrain both the parties, or appoint a receiver,

under proper circumstances. The party restrained,

in a case of reasonable doubt, has, at least, these

advantages: First, the property is left untouched

for the time, and upon the termination of the suit

in his favor returns to him unimpaired. Second,

he has not only his remedy against the opposite

party, but also against his sureties. But in case

the party is not restrained, and tlie suit should

terminate adversely to him, the other party must

rely solely upon his personal responsibility. It is

true, notwithstanding all these advantages, he may
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suffer very seriously; but as it is matter of doubt

who has the right, and some one must incur the

risk pending the litigation, the risk would be less

on his than on the other side." (p. 328.)

We further call attention to the case of Allen v.

Dunlap (Oregon, 1893), reported in 1^1^ Pacific 675, as

distinctly supporting the appellee's contentions in

the case at bar. Plaintiffs, in possession of a mining

claim as locators, and their title in dispute by defend-

ants, were granted an injunction to restrain trespass on

a quartz ledge of this mining claim, without having

first shown or being required to establish in an action

at law that the plaintiffs were rightfully entitled to the

possessory title.

Allen V. Dunlap, 33 Pac. 67.

And to the same effect, Bishop v. Baisley, Oregon

1895, 41 P^c- R^P- 936-

It is well settled law that tailing claims are analogous

to mining claims and become an accretion to the land;

as was expressly held in Rogers v. Cooney, 7 Nevada

et seq, where the Court says (page 217 bottom of page

and page 218) :

"It is admitted by the parties and so found by

the Court below, that the land in question is of no

value except for the tailings, and that they are

valuable only for the gold and silver which they

contain. So it is manifest from the evidence that

neither plaintiffs nor defendant claimed the land

for any purpose except that of securing such tail-
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ings; in other words, it is claimed by them for

mining purposes only. Although not a mining

claim, within the strict meaning of the expression

as generally used in this country, still it is so

closely analogous to it, that the propriety of sub-

jecting the acquisition and maintenance of the pos-

session of it to the rules governing the acquisition

of the right of possession to a strictly mining claim,

at once suggests itself. The only value attached

to the land results from the precious metals which

may be obtained from it. What the difference

how the metals may have been deposited there,

so far as a case of this kind is concerned?

It is distributed through a certain stratum of earth,

which must be dug up and put through a certain

milling process, as in the case of any ordinary

metaliferous earth. If the land be valuable only

for the metal which it may contain, and it is

claimed by neither party for any other purpose, the

acquisition of title to it manifestly should be gov-

erned by the rules ordinarily controlling the acqui-

sition of title or the right of possession to mining

claims."

In line with these views, in the Twelfth Edition of

Morrison on Mining Rights, p. 190, we find the fol-

lowing:

*'A dump is real estate, and passes to the grantee

without special mention.'*

Phiccr mines cannot be phiccd in the same category

as lode claims. In the latter class, the ores arc found

in the position in which nature first placed them;
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whereas placer mines are deposits carried into the posi-

tion which they occupy by the action of the external

elements. In many places, along the stream and on the

tundra, in Alaska, the entire deposit from surface to

bed rock is pay ground.

The mere removal of this gravel from the bottom to

the top, and placing it on other gravel on the surface,

forming a portion of the real estate, cannot possibly

alter its essential character as a part of the freehold,

nor by referring to it as "personal property" place it

beyond the power of the party rightfully entitled to the

possessory title to save it by the restraining order of a

court from being sluiced out of the real property, of

which it is an integral, visible, natural and physical

part.

The rights of the owner to the minerals under a

placer claim are the same as those of any other owner

of the soil.

Barringer & Adams on the Law of Mines and

Mining (Ed. of 1900), p. 478 et seq.

In the same treatise upon page four, the learned

authors state the law on this subject to be as declared by

the Supreme Court of the State of New York in the case

of Lacustrine Fertilizer Co, v. Lake Guano & Fer-

tilizer Co. (82 N. Y. 476, 1880), as follows:

"The agents of the State in digging a canal

through certain land, dug up and deposited in piles

on the bank certain marl. This was both after and
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before the digging a part of the freehold, and the

property of the owner in fee."

It is manifest, therefore, from the authorities above

quoted or referred to, that the order of the lower court

is sustained both upon principle and ^ixcep*, and we

respectfully submit that the order granting a prelim-

inary injunction herein should be affirmed.

ELWOOD BRUNER,

J. ALLISON BRUNER,
P. M. BRUNER,

Attorneys for Appellees.

EDWARD LANDE,
JOHN P. ALLEN,
Of Counsel.
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IN THE

^niteti States Circuit Court of 9lppeals

FOR THE NINTH CIRCUIT

NORTHERN DISTRICT OF CALIFORNIA.

F. H. WASKEY and JOSEPH M.

CRABTREE,
Appellants^

VS.

ELMA McNAUGHT and OTTO
HALLA,

Appellees.

Oral Argument of Mr. W. H. Metson.

Mr. Metson: May it please the Court, this is an

appeal from the United States District Court for the

District of Alaska, Second Division. The appellants

here were the defendants below and the appeal is from

an order of injunction pendente lite. The complaint

in substance is as follows:

'That at all times hereinafter stated, the plain-

tiffs were and now are, the owners in fee, subject



to the paramount title of the United States, of and

entitled to the possession of, under and by vir-

tue of a valid mining location, that tract of land"

(Describing it).

''That on the day of June, 1906, defendants

wrongfully and unlawfully entered upon said tract,

and ousted and ejected plaintiffs from a portion of

said tract, to wit, that portion thereof, bounded as

follows:" (Describing the tract, a strip about 660

feet by 170 feet) ''and ever since said date and now,

the said defendants wrongfully withhold possession

of said tract from the plaintiffs, to their damage

in the sum of $100,000."

"Wherefore plaintiffs pray judgment as follows:

"i. That they be adjudged the owners in fee and

entitled to the possession of said premises.

"2. That they do have and recover damages in

the sum of one hundred thousand dollars for the

unlawful detention thereof.

"3. For their costs and disbursements therein."

Plaintiffs therefore claimed a bench location desig-

nated in the affidavits the "Roosevelt" and that we

overlapped thereon.

The defendants Crabtrec and Waskey (appellants

here) answered, setting up that their lessors, Whittren

and Eadie, h)cated 1320 feet by 660 feet in January,

1902; that Whittren and Eadie did the assessment work

thereon until 1906; at that time defendants Waskey and

Crabtrce took two leases from defendants Whittren

and Kadic covering said ground and in June, 1906,

began working uFuicr the leases.



The ^'Roosevelt" location was made by plaintiffs be-

low in August, 1902, after the initiation of the claim

made by the defendants. Plaintiffs in their reply say

that the defendants did not do the assessment work in

1904 on their (defendants) location of January,

1902, and did not renew work upon the claim after for-

feiture, until after the plaintiffs had enlarged the

''Roosevelt" by incorporating the fraction therein that

is in litigation. After the defendants, Waskey and

Crabtree, as lessees, had been working for something

like eight months, and had sunk a shaft 120 feet deep

upon a fraction not in dispute, but adjoining the "Roos-

evelt" and on bed rock had found an underground chan-

nel, and extracted gravel therefrom, this action was be-

gun.

The propositions made in our brief can not all be

amplified now orally, but I will try hurriedly to pre-

sent some of them.

Our first argument here will be a purely legal one,

and will question the power of the Court below to

order said injunction. The part of the injunction pen-

dente lite we complain of, is as follows:

''That the defendants, and all their servants,

workmen, etc., should absolutely desist and refrain

from rocking, sluicing, mining or in any other man-

ner working in or upon the premises in controversy

or upon the dumps extracted therefrom/'

An injunction is a preventive remedy and we con-



tend that in an action in ejectment, judgment can only

be for the possession of the premises, and on a prop-

erly drawn complaint, damages for the detention.

But plaintififs have not in the complaint herein, in

the allegations relative to damages so stated such claim

as to entitle them to a judgment for damages. The

claim for damages is a separate cause of action and

should be separately stated and should contain facts

sufficient to support a separate action therein, and

plaintiffs have signally failed to do this.

Wythe vs. Myers, 3 Sawyer (Or.), 595;

Pengra vs. Munz, 29 Fed., 830.

Strictly speaking, in a pure action of ejectment (with

such a complaint as here) there could be no injunction.

Right here I call attention to the Alaskan Code, under

which plaintiffs obtained injunctive relief.

It is Section 386 of Part IV, of Carter's Code, which

provides when an injunction may be obtained during

the pendency of an action:

**When it appears by the complaint that the plain-

tiff is entitled to the relief demanded and such re-

lief or any part thereof consists in restraining the

commission or continuance of some act the commis-

sion or continuance of which during the litigation

should produce injury to the plaintiff;

"Or when it appears by affidavit, that the defend-

ant is doing, or threatens, or is about to do, or is

procuring or suffering to be done, some act in vio-



lation of the plaintiff's rights concerning the sub-

ject of the action^ and tending to render the judg-

ment ineffectual;

''Or when it appears by affidavit, that the de-

fendant threatens, or is about to remove or dispose

of his property or any part thereof with intent to

delay or defraud his creditors, an injunction may
be allowed to restrain such act, removal or disposi-

tion."

Complainants could not get injunctional relief upon

their complaint because no fact was pleaded therein

that could be the basis for equitable interference. And

this is what is meant by the first clause of Section 386.

To obtain relief thereunder it must appear by the com-

plaint^ that the plaintiff is entitled thereto and such

relief or some part thereof must consist "in restrain-

'' ing the commission or continuance of some act,

" the commission or continuance of which during the

'' litigation would produce injury to the plaintiff." In

other words, the allegations of the complaint must show

that the plaintiff as of right is entitled to an injunction

pendente lite by reason of the very nature of the case.

Such is not the condition here, as the complaint sets

up but a simple action in ejectment with a claim for

damages not separately stated.

Where the plaintiffs as here state a purely legal ac-

tion, without asserting any facts in their complaint

which will give the Court the right to enforce an equi-

table remedy, such as that the defendants are proceed-



ing to waste an inheritance, or that they are doing

certain acts upon the ground in dispute which is not

w^ithin their rights and which will destroy the subject

matter of the action we contend there can be no injunc-

tion.

On the other hand, plaintiffs would not be entitled

to this relief from the affidavits filed, for under the

second clause of said Section 386, where the relief is

asked by affidavit, it must appear that the defendant

''
is doing or threatens, or is about to do, or is pro-

'' curing or suffering to be done, some act in viola-

" tion of the plaintiff's rights concerning the subject

^' of the action." There is no provision for past acts

which it is elementary can not be restrained. The

statute does not say when defendant ''has done," but

when he "is doing" or "is about to do," etc. There is

simply a protection of the subject of the action from

some act on the part of the defendant that might occur

thereafter during the pendency of the action and which

if continued, would tend to render ineffectual any judg-

ment which the plaintiffs might obtain. There is

nothing in the affidavits herein which show that the

defendants were doing or threatening to do anything

in violation of plaintiff's rights concerning the "sub-

ject of the action.'' W'lial is the subject of the action?

The land in dispute. From what is it to be determined?

From tlie complaint. What is the gist of the action?

Surely the land. How is that known? Clearly from

the complaint, and it plainly appears from it that it



is a piece of ground that is in dispute. The whole ten-

or of the affidavits is, however, with reference to dumps

of gravel, and praying relief which practically con-

cerns these dumps alone and not the subject of the ac-

tion. What is the issue tendered by the complaint?

The land and ejectment. Had the Court below juris-

diction to legislate something into the statute, and is-

sue an injunction upon something not the ^^subject of

the action"? The Supreme Court of the United States

has said:

"We make these observations because we find in

some of the opinions assertions by writers that they

have devised rules which will work out equitable

solutions of all difficulties. Perhaps those rules may
have all the virtues which are claimed for them,

and if so it were well if Congress could be per-

suaded to enact them into a statute; but be that as

it may the question in the Courts is not what is

equity, but what saith the statute." (171 U. S.,

p. 67.)

Possibly there may be an equitable solution of this

present difficulty—adverse to us—but we say, "What
saith the statute?"

To look at this case more broadly, if we are wrong

in what I have said about this complaint and admit

that an injunction might issue under such a complaint,

then we take the position—to our minds impregnable

—that it will not be issued in any suit or action to the

extent that will or does practically decide prior to final
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judgment that the defendatns have no rights, or that

any of their undoubted legal rights can be limited. All

an injunction can do is to stop at the date of service

the damage that the defendant is then doing to the in-

heritance. It can not reach back and enjoin the de-

fendant relative to something that the defendant has

already done, nor can it prevent the defendant in the

future from using the property of which he has pos-

session under an adverse title as against the complain-

ant to any reasonable extent that will not destroy the

inheritance.^

Therefore, the Court below had no power to enjoin

us from rocking or sluicing or working upon the dis-

puted ground pending the action or upon the dumps

extracted therefrom. All the Court could do was to

prevent us from in the future doing anything in the

matter of breaking down ore or rock or further en-

croaching upon the body of the inheritance thereby

tending to destroy the same, so that if the complain-

ants were successful they would not, at the conclusion

of the judgment, get nothing. In other words, that

it was not within the province of the Court below, under

the guise of a motion for an injunction, to try the case

and give a many-barreled writ against the defendants.

It is framed as an injunction and partakes of a writ

1 Courts will not interfere by preliminary injunctions to change the

possession of real property, the title beinj? in <li8i)ute; nor is it a proper

remedy for recovering the possession of jxrsonal property.'* San Antonio

Co. vs. Bodcnhamcr, 133 Cal., 251.



of restitution, a writ of execution and a replevin as

well. It further possesses the element of forcing the

defendant to be the watchdog of his own personal prop-

erty. A receiver of his own personal property—not

the subject of the action. He must hold it for the Court

under this Court made lien.

I do not know that I have stated my ideas clearly,

but I will try to elaborate, and I direct again the at-

tention of the Court to the complaint, as follows

:

^'That on the day of June, 1906, defend-

ants wrongfully and unlawfully entered upon said

tract, and ousted and ejected plaintiffs from a por-

tion of said tract, to wit, that portion thereof

bounded as follows," etc., ''and ever since said date

and now, the said defendants wrongfully withhold

possession of said tract from the plaintiffs, to their

damage in the sum of $100,000."

The damages are merely incidental to the possession

or withholding thereof from these plaintiffs. The facts

as to damages here, are not separately stated from the

facts going to support the ejectment. They should have

been so stated. There is not one word in this complaint

of an equitable nature which would justify, in my
judgment, under the Code pleading in Alaska, an in-

junction at all. But if under this Code a plaintiff has

the right subsequent to the commencement of the ac-

tion to apply for an order to show cause, and by af-

fidavits taking the place of supplemental pleadings set

up those matters which under the statute would en-



10

title plaintiff to injunctive relief, still this injunction

went too far. It deprived us practically of the use of the

surface of the ground of which we were in possession.

It deprived us of our personalty. We should have the

right to use reasonably this ground as our own in any

manner that would not destroy the freehold until it

was finally determined by the judgment of a court

of last resort that it was not our property.

Bearing in mind this complaint, I want to suggest

this, that the judgment in this character of action, under

the Alaska Code, if for the plaintiff, must be that he

is entitled to the possession of the property described

in the complaint, or some part thereof; and is further

limited to a recovery in damages for withholding the

possession during a term of six years next preceding

the commencement of the action. All that plaintiffs

could get (provided we made no defense at all) would

be a judgment for the possession of that property, and

they would be limited in their recovery to damages for

withholding the possession for a term of six years;

Therefore, measuring this complaint by a default, com'-l

plainants would be entitled simply to a judgment fori

the possession of the property and few' 'dirtiageSifoIr^

the withholding thereof. Writs of possesfeit>n or execu-

tion follow judgments but no writ of execution is morel

than a command to the Marshal to make the amounti

directed therein by levy and sale, and /*/ is not a writ of'

injunction nor can it be, \
'J'lJ :a.ni;lfiJ gti/fibi^)

!v/ ^mtM'.m ')?f)rli qij
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Originally, judgment in an action of ejectment gave

plaintiff, if successful, the possession of the property

and damages for the withholding. Subsequent to that,

under the ancient common law fictions, a man suing in

ejectment would first have to establish his title to the

property at law, and having recovered judgment enti-

tling him to possession would have to begin a separate

action for the mesne profits. Then by a fiction the

Court (basing its theory or its fiction upon the pre-

ceding judgment) would hold that the plaintiff had

been in possession during all the time he was out; that

the defendants had encroached and trespassed upon

him and had damaged his -freehold to a certain extent,

and therefore that defendants should pay for those dam-

ages. Under our code provisions, we have gone back

practically to the original scheme, that in the one action

you can recover possession of the property and dam-

ages for the withholding thereof, and the mesne profits,

which would mean the rental values or would mean

damages by destruction of the freehold or inheritance,

in part or in whole, during the interim. That is the

Alaska law and it is taken practically from the Oregon

Codes.

The facts in this case show that we had put down

our shaft on a piece of ground to which these complain-

ants laid no claim, and entirely without the lines of

their location and underneath on the bed rock, we had

broken down certain material which we had raised to

the surface upon property not in litigation and indis-
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putably ours. The affidavits of plaintiffs say that we

took gold bearing gravel from within the disputed

lines and carried it out of these lines to our shaft and

raised it to our surface and put it on dumps on the sur-

face in dispute, and it being in dumps upon the sur-

face, that we should not be allowxd to work it there.

In any event it is admitted that this gold-bearing gravel

was once away from the disputed premises.

In that regard, our theory of the law is this: That

title to real estate cannot be tried in any other way

except in an action provided for that purpose by law.

Whenever a man enters a piece of property and breaks

down a portion of the freehold, whether it be a por-

tion of a house or a tree, or ore, that property at once

becomes personal, and is no longer real. The Court

will remember that in the time of Blackstone a man

could not be convicted of larceny because he went into

a mine and broke down a piece of rock and carried it

away, provided that he broke it off and carried it away

at the same time. But if he broke the rock in the morn-

ing and went back in the afternoon and obtained the

rock and carried it off, he would have taken personal

property. He would be taking real property only pro-

vided he carried it off at the first breaking. That is

laid down by Blackstone " and Bacon, and the ear-

lier law writers in England, and here also by Kent.

2 Larceny cannot bo committod of thinps adhorinj? to freehold, which

wlu'n 8f'vero<l beronie porsonnlty; hut if person severing roniea Inter nnd

carrioM tbem away it is larceny, Vrv. Jihirkstovr, Tiook IV., p. .3.10.
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The legal rule, therefore, as early as Blackstone's day

was that anything once broken from the real estate and

later thrown or laid down, became personal property.

If I am in possession of real estate and I cut down

thereon a mahogany tree or dig into the ground and

find a matrix of turquoise, or rubies, or diamonds, or

any valuable gem, and break that matrix or gem away

from mother earth, I then have personal property. I,

being in possession of this personal property and in

possession in good faith of the real property when it

was made personal property by severance (as the com-

plaint and affidavits admit in this case) there is no ac-

tion of any kind which can take the title to that per-

sonal property away from me. The court below could

not do indirectly what it could not do directly. It

could not by any judgment say to these defendants that

this gravel, this gold dust, belonged to the plaintiffs in

this action. There is no formal proceeding known to

the law or to equity which will allow ownership and

title to personal property to be determined adverse to

the man in possession of the realty, who has broken it

down and made personal property of it, while in such

adverse possession. Therefore, this injunction pendente

lite exceeded the jurisdiction of the court below be-

cause it restrains us from making use of that gold dust

and that personal property. It is our own and no

judgment can make it the property of our antagonists.

The law has provided a remedy, plaintiff elected to

follow it, and that remedy is in damages. Damages
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but not the thing itself. The Court cannot constitute

itself the trier of the title to this personalty nor can the

Court judicially legislate a lien or an execution in favor

of the complainants as against personal property. If

it can do that, its jurisdiction is not limited to my min-

ing claim or its output. It is not limited to my ware-

house. It might extend to my bank account, or to any

property that I have anywhere. Does this statute give

further and additional relief against the defendant who

does not remove the gold from the sluice boxes, or from

the "pokes" on the claim than it does against the man

who removes the gold-bearing gravel and keeps it off

the claim or who squanders the gold product thereof

or ships it away? Can the Court under this statute

create the defendant the receiver and protector of this

property until a writ of execution may come to the

Marshal w^ith instructions to levy? Many attempts

have been made to have Legislatures create writs of

this kind and many applications made to courts there-

for, but Legislatures have refused, and as to courts it

would be creating and making an unnamed writ un-

founded in law. The courts may issue injunctions, but

they cannot issue as an injunction that which under the

statute is more than an injunction.

As we have said, the judgment can only be under the

Alaskan Code for the possession of the realty and for

damages for the injuries we have done to it, provided

the Court finds it was their real property. If that

judgment be rendered, we have in the absence of a legal
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levy, the same right to take away our personal prop-

erty from that claim at the rendition of the judgment

as we had if we took it before any suit had been insti-

tuted.

Now, if the Court please, there are no cases upon

principle—there can be no cases logically under the

law (and we have examined the law carefully) that

are adverse to this doctrine. You cannot try title to real

estate by any personal action. You must try title to

real estate by a local action. Therefore, where a man
is in the adverse occupation of land from which he

severs realty in such a manner as to convert it into per-

sonalty, no one claiming title to such personalty by

reason of ownership of the land can assert it in any of

the actions of trover or detinue or replevin. By so

doing he would be attempting to try title to real estate

in a transitory action. His remedy would be in an ac-

tion to establish his title to the freehold and by setting

up a claim for damages for the injury to the realty.

This plaintiffs did.

We have cited many authorities in our brief on this

point to which we call the attention of the Court. ^

This being so, by no method of procedure can plain-

tiffs hope to recover the same gold contained in these

3 Pages 27-8 brief.

"There can be no recovery of wood, or ore or hay in specie, or of its

value in an action of trover, when it has been taken from land in possession

of the defendant under claim and color of title asserted in good faith. '

'

Ophir Silver M. Co., vs. Superior Ct., 147 Cal., 479, and cases cited; Phelps

vs. Church of Our Lady, 99 Fed., 683.
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dumps. All they can recover is a judgment for dam-

ages to the freehold, which necessarily would consist

of an amount equal to the depreciation in value of the

freehold caused by the original removal of the material

broken down by defendants. Could they also hope to

recover the dumps themselves? Yet that is practically

what they are trying to do, get a judgment for the min-

erals, and also a judgment for damages for the value

of the minerals.

The plaintiffs selected their remedy; their waited

and stood by and let us sink a shaft in this ground; they

allowed us to put up a hoist, to develop a hidden under-

ground channel. Having developed it at great expense

and placed the material upon the surface, can plain-

tiffs take the same material by an injunctive writ of

replevin, or restrain its removal by such writ? If

we were trespassers fraudulently without any claim of

title upon these mines the measure of damages could

not be more than the material thus made valuable by

our exploration and labor in putting it on the surface.

Otherwise, the measure should be the value of the ma-

terial in situ. Plaintiffs have no right to an ancillary

remedv broader than the action entitles them to. They

should have been vigilant. Equity only aids

the vigilant. They had the opportunity under

the rules of procedure of acting immediately

with respect tliereto and enjoining us from doing what

they claimed wc did do before we had acted. Equity

only enjoins future injuries not past injuries.
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(In closing.) We are not questioning for a moment,

as counsel argues, that injunctions upon proper plead-

ings may not issue to restrain trespasses upon real prop-

erty, especially in mining cases. That is settled. We
do not question it. That is not the point at all.

Nor do we say that plaintiffs are obliged to estab-

lish their title at law before they can get an injunction

as in the old equity practice; or that they must file an

ancillary bill in equity as in our Federal courts. The

Code has dispensed with all that so far as the practice

in Alaska is concerned. The point we make is that

the court below exceeded its jurisdiction because there

are no allegations in the complaint which would justify

the interposition of that court in granting the equita-

ble relief which was ordered. No injunction could

issue unless it was based upon some proper allegation

of fact in that complaint, or by some proper allega-

tions of fact made by supplemental complaint or by

affidavits thereafter if it be held that affidavits are the

same as supplemental pleadings.

You must measure a complaint by what you could

obtain under that complaint by a default judgment.

The object of the pra3xr is to give the defendant pre-

cise information as to the judgment which will be ren-

dered against him if he makes default. Granting that

the rule has been changed with reference to our first

assertion that proper allegations should appear in the

complaint, and conceding that the affidavits here take

the place of the supplemental bill or the ancillary bill
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under the old procedure, then I say that legally the

court has exceeded its jurisdiction, because it has tried

the title to this land and these dumps and has pre-

vented us from using that to which we have admitted-

ly an adverse title, by this order of injunction. We are

entitled to use this land in all ways and do with it what

any man can do with ground, the ownership of which

is in dispute, except that we must do nothing that will

be waste. We must not cut down valuable trees, be-

cause that tends to destroy the inheritance. A man

must not dig up the soil and carry it away, because that

also is destroying the inheritance. He must not do

anything that will injure the inheritance and thus pre-

vent the man who obtains judgment from getting all

that the land contains at the time the injunction is served.

But when an action is commenced, it does not prevent

the party in possession from removing his personal

property therefrom, or from using his personal prop-

erty upon the land during the time that the case is

pendente lite in the same manner as if the land were

his own and were going to be his own forever. That

is the proposition.

I have said that there was no case to the contrary,

in logic or principle adverse to the position that I took

in opening, that when the ore-bearing gravels were

detached from the ground they become personal chat-

tels. Counsel say that a dump is real estate, basing

tlieir reasons therefor upon a case in the 82nd New
York, Lacruslinc Fcr. Co. vs. Lake Guano Fcr. Co.
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Morrison on Mining Rights, also referred to by coun-

sel, cites this same New York case as authority for its

text. We take no position counter to the principle

decided in that case. It is not in point here as I will

hereafter show.

In the mining litigation of the Western States it has

always been held that where a man operating an ore

mill allows the tailings to run loose in the water and

to be swept along by the waters of the streams until

they are deposited on some vacant government land

and piled up in heaps or windrows, thus mineralizing

the land, and some one comes along and locates this

land, that then these tailings are to be considered real

estate. If this milling happened in the sixties, seven-

ties or eighties, the deposit would be considerable and

the discoverer taking it up at this day has a very val-

uable claim, because by the cyanide process of reduc-

tion or by reason of the oxidization of these materials

during all of that time, the envelope that surrounded

the gold when it first milled and protected it from the

quicksilver has worn away, and the little filament of

gold can be easily amalgamated or extracted by the

use of cyanide. J do not question the authorities in

this regard cited by counsel, for when a man abandons

these tailings without any intention of holding them

and the foregoing happens they become real estate.

My point is that if we break ore down in a mine and

put it in a dump, or run it through a mill and then im-

pound those tailings, that the ore from the time it is
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broken down is personal property, and that the ore or

tailings, as long as we guard them and impound them,

are personal property. But when we don't husband

those tailings and instead allow them to float down the

stream on to other ground, without any intention of re-

servoiring or impounding and reworking them, and

they settle and deposit upon vacant ground of the Gov-

ernment of the United States, they enrich it and be-

come a part thereof. They make a mining claim

quicker than nature has done it by infiltration of wa-

ters, evaporation of gaseous vapor, or anything of that

kind. The courts of Nevada and California, and all

the Western States have laid down that proposition;

and that is practically this case our opponents rely

upon in the 82nd New York. Reading from said case:

"The marl, the subject of this controversy, was ex-

'^ cavated by the State, between the years 1851 and

" 1853, in making a channel to turn the water of the

" Canandaigua river for canal purposes, through lands

" then owned by one Torrey. The marl underlaid a

" stratum of muck about four feet in depth, and in re-

" moving the soil for excavation, the muck was thrown

" out, and the underlying marl was afterwards exca-

" vatcd and deposited over the muck on the banks of

*' the cut. llic mounds of earth made by the deposit

*' remained undisturbed until 1865. They were cov-

*' ercd with annual growths of grass and weeds, and in

" that year potatoes were planted in the soil formed
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'^ thereby. Torrey remained the owner of the land

^^ until the 6th of January, 1865, when he conveyed his

^^ farm, including the land on which the marl had been

^^ deposited," excepting therefrom the beds of marl.

While it was held for various reasons that Torrey

could do this, it being in the nature of reserving an in-

terest in the land, the Court of New York, in discuss-

ing the principle of whether it was personal or real

property, says:

^^It was a part of the soil when excavated, and its

character as land was not changed by reason of its

displacement from the bed it originally occupied

and its deposit on the other land of Torrey. It was

not deposited with a view to removal. The value

of the marl as a fertilizer was not known until about

the time of Torrey's conveyance to Spaulding. //

was not severed from the land as timber trees cut

by the owner or as coal or minerals mined and de-

posited on the surface with a view to a sale as

chattels. By the deposit it became incorporated

with and a part of the freehold and after as before

the deposit it was a part of Torrey's freehold.

^'Soil when removed from the land by one per-

son and placed on the land by another by his con-

sent, without any intention on the part of the for-

mer to reclaim it, or any agreement authorizing

him to remove it, becomes a part of the land of

the latter."

I do not think that any sane lawyer would contend

that this marl ever ceased to be real estate. It was ex-
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cavated upon the land of one man. It was deposited

upon the land of that same man, and it was there

plowed over and planted for years by that man. There

was no intention to create personal property out of it.

It is just as much real estate as when a farmer digs a

ditch or turns his furrow and thereby changes that

ground from a flat level position and puts it on edge

or makes a hollow in it, whether it be for potatoes,

grain, asparagus, or anything else. No one could con-

tend that it ever ceased to be real property, because

it was never intended to be anything else. Counsel

say that there are no authorities to the contrary. Pos-

sibly it is a question of what are authorities. We have

just shown the misapplication of a case to a principle

by Mr. Morrison, the text-book writer, and the reason

of the error in the arguments of our learned antago-

nists.

Our opposing friends may be just as much mistaken

on what authorities are.

The Supreme Court of the United States, in Forbes

vs. Gracey, 94 U. S., 762, says:

*'As we construe the statutes of the United States

and the recognized rule of the government on this

subject, the moment this ore becomes detached from

the soil in which it is imbedded, it becomes per-

sonal property, the ownership of which is in the

man whose labor, capital and skill has discovered

and developed the mine and extracted the ore or

other mineral product."
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That is the language of the Supreme Court of the

United States. The courts of California, Montana,

North Carolina, and a great many other States seem

to be of the same opinion.

Counsel cite Barringer and Adams (page 4), as fol-

lows :

"Minerals in place or undisturbed in the position

where they have been deposited by nature, are a

part of the land that belong to the owner of the

soil."

We do not question this proposition. That is what

counsel cites. But Barringer and Adams go beyond

the citation made by counsel and say something coun-

sel do not cite (p. 5) :

"Upon severance from the earth minerals become

personal property and are dealt with by the law as

ifii .personalty. This severance must be accomplished

hilJby^r artificial means, the object of which is to sep-

arate the minerals, and must not be the mere result

jpf natural causes. Jn the latter case, as, we have

seen, the minerals still remain a part of the freehold.

So also do they when the severance is the incidental
'^^^

result of excavation 'fbr a purpose entirely distinct

^- from the extraction of minerals when they are aU>

aiolbwed to, remain mixed with the mass of the soil.'-

ion bJfjov/^ fioiJonuini nn tnHl bbd Ui^A ToIl3onr>rO

,0^^.:. I ;°?u\^\ .8/ (\u\ikV\. , . , YbK3ilB isdmil ol an ^]\

^^^\\^^^hth^o'hk'kM''mii\kW MPe^f^tteA bw of mitten

-oifwith' Expense, labor and; skill, to be converted into
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metals or used for the purpose of trade or commerce
they become personal property and are under the

protection of the criminal law."

State vs. Bart, 64 N. C, 619.

In the face of Blackstone,—writing in the latter half

of the 1 8th century,—who laid down the rule that min-

erals were personal property as soon as they were brok-

en from the real estate, and of the Supreme Court of

the United States, and of the courts of all the Western

States, determining this, how can counsel contend that

where you go down 120 feet to bed rock and break the

gravel that is there and carry it up and deposit it in

a wooden dump which is fixed upon a tundra of many

feet in thickness, and with waste below that—that such

is a mixing of subterranean gravels with top gravels?

In the North we do not find any top gravel, and if

counsel had read the record he would have found that

that was the condition in this case, that top gravel did

not exist.

Counsel has cited the case of United States vs. Par-

rott, and White on Mining Rights, w//ich also cites

the Parrott case as authority for the text. But the case

of United States vs. Parrott (i McAll., 297) cites as

authority JVatson vs. Hunter, 5 Johns. Ch., 169, where

Chancellor Kent held that an injunction would not

lie as to timber already cut; JJ'inship vs. Pitts, 3 Paige,

259, 261, which merely held in line with Jesus College

vs. Bloom, 3 Atk., 262, that where equity had jurisdic-
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tion for one purpose it would take an account of waste;

Backler vs. Farrow, 2 Hill. (S. C), in, where the

same proposition is laid down. We do not take issue

with any of these propositions. No doubt equity hav-

ing jurisdiction properly for one purpose may take an

account of past waste just the same as a jury would

assess damages in an action of ejectment. But no in-

junction could issue as to past waste any more than

a lien could be created in an action for damages for

personal injuries.

Counsel also assert that there are timber cases that

support their view. Now, may it please the Court,

you will find those timber cases cited in our brief and

they do not support our opponent's views. In Watson

vs. Hunter, 5 Johns. Ch., 169, 9 Am. Dec, 295, Chan-

cellor Kent refused the injunction upon the theory that

I have been arguing to this Court, with reference to

trees already cut. He allowed the injunction as to the

further cutting of the trees but refused to restrain the

removal of trees already cut down. Chancellor Kent

cited Jesus College vs. Bloom, 3 Atk., as authority.^

So it is with all the authorities cited in our brief,^ to

which we would like to add further Owen et al. vs.

Ford, 49 Mo., 436, Southard et ux vs. The Morris

Canal, i N. J. Eq., 518.

Counsel further cite Erhardt vs. Boaro, 113 U. S.

That was an action in ejectment, and a bill in equity

4 See Appendix.

5 P. 40-46.
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was filed in an ancillary proceeding, to restrain waste

pending the ejectment. Judgment was rendered for

the defendants in the ejectment suit, and thereupon the

injunction pendente lite theretofore issued was dis-

solved. Appeals were taken in both cases to the Su-

preme Court of the United States, which reversed the

judgment in the ejectment suit, and held in the equity

matter that for that reason, the injunction should be re-

stored pending the determination of the title to the

property, in order to preserve the freehold. This law

we do not question.

Peck vs. Ayres, ii6 Fed., 273, is cited by counsel on

the other side as being another case in their favor.

That was a case wherein the complaint alleged that the

complainant was in possession and that the other fellow

was trespassing upon him. Of course, the Court

would instruct the defendant to keep out and enjoin

him from entering upon the land and incidentally from

moving anything therefrom. There is no doubt but

what a man in possession is entitled to have another

man restrained from trespassing upon his property in-

juring his freehold or moving part of the freehold

therefrom. It would be absurd to contend otherwise.

PVilliams vs. Lon^, 129 Cal., 229, is something like

this case. That was an action in ejectment, in which a

preliminary injunction was issued restraining the de-

fendants from entering in and upon the mining claim

of the plaintiffs (called the Marryatt Mine), and from

mining and working thereon, and from taking and re-
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moving any gold and gold-bearing earth and rock

therefrom and from in any further manner trespassing

thereon.

In reversing the order refusing to dissolve said in-

junction, the Court of Appeals say:

"It is quite clear that upon the facts alleged in

the complaint the Court was justified in restraining

the defendant from taking and removing * * *

gold and gold-bearing earth and rock from the

mine. Nor was its discretion to maintain the in-

junction affected by the facts disclosed by the affi-

davits (2 Beach on Injunctions, Sec. 1167 et seq.).

But an injunction in an ejectment suit to restrain

the defendant 'from entering upon' the land sued

for or 'from in any manner trespassing thereon' is

a contradiction in terms and meaningless. For, in

the technical sense of the words, one cannot enter

or trespass on land of which he is already in posses-

sion. Nor can the defendants be restrained from

'working' thereon provided they do not commit

waste."

Now, that is our argument. Here are solvent de-

fendants, as shown by this record. These com-

plainants have selected their form of action, to

wit, ejectment, and for damages, and they will

get damages for everything that was done by

these defendants to that freehold if they obtain

a favorable judgment, and which damages must be

the value of the dumps. It is not in the province

or jurisdiction of the Court to control these dumps
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themselves, which, if ever upon plaintiffs' ground

(and, of course, I take it—I cannot question in this

court what the court below found), still it is admitted

the material was hoisted through a shaft not upon that

ground. How far can the Court go in giving to the

complainants provided they win, that personal prop-

erty? Could they still trace it in equity, ancillary to

an action at law, into gold dust? If they could, could

they trace it into gold bar? Could they trace it into

money and thence into a bank? Or when converted

into groceries, or tools or hoists and engines, back on to

that very same land? Could they in this way get a

writ of execution by a writ of injunction against that

particular output of gravel? If they could, why

couldn't they restrain these defendants from doing any-

thing with any of their personal property of any kind

or character, irrespective of where it came from? In

other words, prevent these defendants in an action at

law by an ancillary bill in equity from so distributing

their property or their funds, or paying their bills, that

if these people in their action of ejectment get a judg-

ment for a large amount of damages, the defendants

will have the money to pay.

That is the point we are trying to argue to the Court,

and we do it as a pure legal proposition. Admitting

that all the facts as found below are in favor of the

order made by the Court, admitting that the Court can

in a mining case, under proper allegations, issue an in-

junction against further mining the property; but deny-
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ing always that the Court can in an action of ejectment

in any way control that which has been made personal

property, or that it can try the title to personal prop-

erty, created by severing it from the real estate as

against the man who severed it, he being in the adverse

possession of the real estate. We contend that this

cannot be done. It would be jangling and jarring and

creating a most tremendous discord in legal principles.

I thank your Honors.

"^U^Cr ' <^^^^^^^^ ct^-^y, ^^..^^ A ^o



30

APPENDIX.

Inasmuch as counsel for our opponents cite as au-

thority for the assertion that you can in some cases en-

join the removal from the premises of timber or min-

erals that have been severed, decisions based upon the

case of Jesus College vs. Bloom, 3 Atk., p. 262, we here

append the substance of the opinion in that case.

The bill was brought to have an account and satis-

faction for waste in cutting down trees.

Lord Chancellor Hardwicke:

^'The bill seems improper, and an action of trover

is the remedy * * * Let precedents be searched,

for if there are any, I will follow them, but if none,

I will not make one."

(Case adjourned until after term and after further

argument.)

"The first question is, whether bills ought to be

entertained merely for satisfaction for timber cut

down after the estate of the tenant that cut it down
is determined * * * without praying an in-

junction.

"I am of opinion they ought not.

*^Waste is a tort, and the remedy lies at law.

'*In an action of waste, the place wasted is recov-

ered; in an action of trover, tinmnges. The ground

of coming into this Court is, to stay waste, and not

* * * for the damages, but by way of prcven-
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tion. * * * Therefore, the present case is re-

duced to this, that it is a bill brought by the college,

to have an account of timber cut down, without

praying an injunction; and I think it is such a bill

as the Court ought not to entertain."

Jesus College vs. Bloom was followed in Pultenoy vs.

Warren (1801), 6 Ves. Jun., 73; Parrott vs. Palmer

(1834) > 3 My. & K., 632 ;
Sawyer vs. Goodwin (1867)

,

26 L. J. Ch., 582; PVright vs. Pitt (1870), L. R. 12

Eq., 416, and in Backler vs. Farrow, Vol. 2 of Hill's

South Carolina Equity Reports (1834). In Gherson

vs. Eyre, 9 Ves., 346, and Richards vs. Noble, 3 Met.,

673-





No. 1517

Wimttts States Circuit Court of ^Ippeals

FOR THE NINTH CIRCUIT.

F. H. WASKEY and JOSEPH M. CRABTREE,
Appellants,

vs.

ELMA McNAUGHT and OTTO HALLA,
Appellees.

Appellants' Petition for Rehearing.

IRA D. ORTON.
ALBERT FINK.

Attorneys for Petitioner.

CAMPBELL. METSON, DREW,
OATMAN & MACKENZIE, and

E. H. RYAN.
Of Counsel.

Pre<rt>(tTh« James H. B«n»Cofl-«v

i I L» iL.- L/
SEP 2- 1908





llmt^Ji BUUb dtrrmt Olourt of Appfala

FOR THE NINTH CIRCUIT.

F. H. WASKEY and JOSEPH M.

CRABTREE,
Appellants,

^^-
;
NO. 1517.

ELMA McNAUGHT and OTTO
'

HALLA,
Appellees.

APPELLANTS' PETITION FOR REHEARING.

We respectfully ask a rehearing of this case for the

reasons :

—

I. That the decision herein lays down a rule rela-

tive to the acts necessary to convert realty into person-

alty which is at war with long established and well

recognized principles of law, and

II. By doing so creates a remedy concerning prop-

erty rights not laid down in the books.

There are three separate opinions herein and Judge

Ross dissents.

The vital question involved in the hearing of this



case was, ^'What is the subject of the controversv as

shown by the pleadings''?

The action is in ejectment; the praver of the com-

plaint asks for no equitable relief and is only for resti-

tution of the premises and damages for their detention.

The application for injunction was long subsequent

to the filing of the complaint and was to restrain the

appellants from working, mining, operating, sluicing,

or rocking in or upon the disputed premises or upon

the dumps extracted therefrom during the pendency

of the action.

The injunction issued as prayed for, and ordered the

appellants to absolutely desist and refrain from rock-

ing, sluicing, mining or in any other manner working in

or upon the disputed premises.

The facts showed that on the surface of the disputed

premises there was a dump of auriferous gravel which

had been extracted from beneath the surface of the

premises through a shaft not on the disputed ground,

but on the fractional claim between the ''Roosevelt"

and the "Golden BulT' claims, forming a part of the

*'Bon Voyage'' location, the ground of the appellants,

and to which fraction appellees lay no claim (Trans.,

12, 19, 61).

In other words, this mineral bearing gravel had been

completely severed from the mine in dispute, hoisted

to the surface through another mine, and then placed

on the surface of the mine from which it had been

broken underground.



Our contention was and is that these mineral bearing

sands and gravel had by such severance become per-

sonal property. That therefore they were not and could

not be a part of the subject of the controversy which

was the real property, the mining claim in dispute.

But the position taken by the Court of Appeals is

that notwithstanding this complete severance of the

mineral bearing sand and gravel from the bed of the

mine of which they had formed a corporeal part, they

still preserved the character of real estate. In a word,

while practically admitting the law to be that severed

chattels become by the fact of severance personal prop-

erty, held that this law is not applicable to the facts of

this case. One of the Judges of the Court says:

"The contention of the defendants that the ore

severed from the body of the mine and placed upon

the surface loses its character of real property and

becomes personalty from the time of its severance,

is untenable in this case. It is difficult to determine

from the record whether the sand and gravel re-

ferred to by counsel as ^ore' is still on the ground in

dispute, or has been removed to ground described

as a fractional claim between the Roosevelt and the

Golden Bull claims. The affidavits of both pla'in-

tiffs is to the effect that it has been so removed. If

so, it is not within the terms of the injunction order

appealed from, which restrains the defendants from

rocking and sluicing or in any manner working in

or upon the premises in controversy and particularly

set forth in plaintiff's complaint. The defendant



Crabtree, on the other hand, appears to admit in

his affidavit, that the sand and gravel which has

been taken from a lower part of the mine is still on

the surface of the ground in dispute. Assuming that

the latter state^nent is correct, loe are of the opinion

that the removal of this sand and gravel from one

part of the mine to another is not such a severance

from the realty to make it personalty. The gold

contained in the sand and gravel is still to be sep-

arated therefrom by rocking and sluicing. It is still

a part of the placer mine to be worked like any other

part and it is this working of the mine that the in-

junction is intended to restrain pending the litiga-

tion as to title.'' (Emphasis ours.)

If our contention here is untenable, where would it

be tenable,—where would the line be drawn? On the

ground, in the sluices, the poke, the bar or in coin?

In other words, this Court holds either one of two

things: (i) that these mineral bearing sands and

gravel do not assume the character of personalty by the

mere fact of severance from the bed of the mine in

which they lay, but by severance together with their

entire removal from the premises without return there-

to; the removal and remaining away being a necessary

factor with their severance from the body of the mine,

in their transition from realty to personalty. Or, (2)

that the mine from which these mineral bearing sands

and gravel were severed, being placer ^i^round, a differ-

ent rule is applicable than to a lode claim.



The above construction of the law of severed chattels

is, we think, diametrically opposed to the general ac-

ceptance of the law concerning the acts necessary to

change realty into personalty. Unless this Court in-

tended thereby to change the present well established

rule of law, which we most certainly doubt, the decision

should, we suggest, at least be modified.

The only theory upon which the decision of this

Court can be explained is that it did intend to apply a

different rule of law to placer claims than that appli-

cable to lode claims. But upon what basis? The strata

of tundra and peat, of sand and gravel and of glacial

ice composing the constituent parts of a placer mining

claim in Alaska are as diverse in constituents and char-

acter and as closely allied in their nature, and as firmly

welded together as are the walls, ledges and '^shoots'' of

ore of a lode claim. For example, colemanite, tur-

quoise and iron—all ledges—are frequently steam shov-

eled. It is as necessary to use the pick and shovel and

powder to separate the layers of sand and gravel com-

posing the placer claim in this case, as it is to use the

same tools to dig out the particles of ore from a lode

claim. Indeed it is sometimes more difficult to separate

these strata of gold bearing sands and gravels from

their adhesion to the body of the mine, than it would

be to separate the ore bearing rock from the body of a

ledge claim. This is owing to the climatic conditions

which exist in Alaska, and the freezing processes to

which the land is subject, rendering it necessary to thaw



the ground by steam before the gravels can be reached

wherein the gold, if any, lies.

Nature in the formation of gold placer claims in

Alaska takes many years to accumulate the layer upon

layer of materials, tundra, peat, muck, clay, false bed-

rock, sand, ice and gravels that go to make up such a

claim, and the gravels containing the gold in this mine

lie close to the bedrock many feet below the surface of

the earth. Indeed, it appeared in evidence in this case

that these mineral bearing sands and gravels were ex-

tracted from a depth of one hundred and twenty feet

below the surface of the earth (Tr., 56) at an expense

of over ten thousand dollars (Tr., 57).

Yet this Court holds that this forcible detachment at

great labor and expense of these mineral bearing sands

and gravel from a depth of one hundred and twenty

feet where they lay stratum upon stratum, and the hoist-

ing of the same through a shaft (not on the disputed

ground but on an adjoining fraction) and thereafter

placing the same in a dump upon a carpet or mat of

peat or tundra on the surface of the disputed ground,

did not serve to bring them within the rule relative to

chattels severed from the realty, because they had been

brought back upon and arc still upon the placer claim

and the mineral, if any, contained therein, is still to be

cleaned by a process of rocking, or panning, or sluicing.

**It is still a part of the placer mine to be worked like

any other part," says the Court. This, we submit, is



not so, because it has been severed. The other parts

have not been severed. Therein lies the difference.

The Supreme Court of the United States says:

^^The moment this ore becomes detached from the

soil in which it is embedded, it becomes personal

property, the ownership of which is in the man
whose labor, capital and skill has discovered and

developed the mine, and extracted the ore or other

mineral product!' (Emphasis ours).

Forbes vs. Gracey, 94 U., S., 762, 766.

Approved in

Boford vs. Houtz, 153 U. S., 320, 332.

It becomes personal property ^^the moment it is de-

tached from the soil in which it is embedded," then how

can it at the same time be a part of the mine,—a part

of the realty?

This case is, we think, decisive of the question for

although the Court here may be attempting to make a

distinction between '^ore" and the mineral bearing sands

and gravel contained in these dumps, such distinction

can not exist. The Supreme Court does not limit the

change from realty to personalty to ''ore" but to any

''other mineral product/' for it expressly says that the

ore or other mineral product becomes personal property

the moment it is detached from the soil in which it is

embedded.
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"From the above quotation, it will be seen that

not only the ore, but 'other mineral product^ be-

comes the property of him whose labor, capital and

skill has discovered and detached it from the soil in

which it is embedded, although the soil itself is the

property of the United States."

Johnston vs. Harrington, (Wash.) 31 Pac, 316,

18.

What could the Supreme Court mean by the words

"or other mineral products" except the ordinary accep-

tation of the term ''minerals"? And "minerals mean
" all ores and other metallic substances which are found

" beneath the surface of the earth and all substances

" which are the object of mining operations." {Gibson

vs. Tyson, 5 Watts (Pa.), 37, 38).

See also

McCombs vs. Stephenson et al., 44 So., 867.

But if this Court is correct in its statement that these

mineral bearing sands and gravels are still a part of

the placer mine, when do they cease to be a part of

the realty? They are completely severed,—as com-

pletely as any ore could be. Tt is true in order to

separate the minerals from the sand and gravel, a

process of sluicing and rocking must still be gone

through with. But how about ores? They must be

subjected to many and various and more processes be-



fore the minerals can be extracted, dependent upon the

character of the ore. If they are free milling gold or

silver ores they are simply crushed and then sluiced, or

panned, and amalgamated; but if they be so-called

fractious or rebellious ores they must go to a smelter

where by heat and fluxing or other reduction process

the mineral may be freed.

But the Supreme Court of the United States does

not contemplate that ores shall preserve their character

of realty after detachment and until the gold or other

mineral is extracted, for then they v^ould not be ores,

but slimes, tailings, or slag.

Webster defines the noun ore as the "compound of

a metal or some other substance as oxygen, sulphur, or

arsenic, called its ^mineralizer' by which its properties

are disguised or lost." {Marvel vs. Merrit, ii6 U. S.,

II.)

While the Supreme Court in the case of Forbes vs.

Gracey, supra, says ^Uhe moment the ores are detached"

they become personalty. If the minerals were freed,

from the encasing of quartz or other organic substance,

the compound ore would no longer exist.

Why then should a different rule be applied to the

minerals in the sands and gravels forcibly detached

with labor and expense, from the body of the placer

mine in dispute? And at a depth of one hundred and

twenty feet? When will the character of personalty

attach to these minerals contained in these sands and

gravels? When the same are carried off entirely from
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the ground, as would appear from one view of the

language of the opinion? Or when the minerals are

extracted and become commercial gold dust, or when

such minerals are converted into a gold bar?

The fact that the mineral extracted from this mining

ground is upon tundra and peat in these dumps, can

have no more materiality than does the fact that the

mineral in ores is contained in a sheathing or envelope

of quartz, or other substances.

'^When mineral has once been severed from the

land, like other produce of the soil, the character

of the property is changed from realty to personalty,

and an action of replevin can be maintained for its

recovery in that condition. The nature of the prop-

erty is so far changed after its severance from the

soil that it can be the separate subject of taxation

against the owner thereof, although the title to the

land is in another, and it is the proper subject of re-

plevin, even in its raw and uncleaned state, not-

withstanding the adhesion of the earth thereto/^

(Emphasis ours.)

White on Mines and Mining Remedies, par.

567.

See

Forbes vs. Gracey, supra.

So it is with coal. In the case of Lehigh Coal Co. vs.

Wilkes Barre & E. R. R. Co., 187 Pa., 145, where a

culm (coal) bank had been taken by a railroad com-
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pany under a right of eminent domain, and the ques-

tion was as to how the owner of the culm bank should

have his damages assessed, the Supreme Court of

Pennsylvania in holding that the damages should be

measured by the value of the culm as personal property,

said:

^'The only substantial controversy is upon the

manner in which the damages to plaintiff by the

occupation of its culm bank shall be measured. The
culm was personal property. It had been mined

from its original place and though it rested upon

the bank, it was as completely severed as a kiln of

bricks in a brick yard or a pile of pig iron in a

foundry. . . . The learned judge below stated

the rights of the plaintiff very clearly and accurate-

ly in the following language: 'This material (the

coal) had been mined and placed upon the surface

by the plaintiff, and was the personal property of

the latter, although mixed with dirt and slate. The
defendant took it directly and occupied it for a

roadbed, and entirely deprived the plaintiff of its

property therein. It was as much a taking for the

purposes of a roadbed of coal actually mined, as if

there had been no dirt or slate mixed with it; and as

the whole material taken was chiefly valuable for

the coal of which it was in part constituted, we can

see no reason why the plaintiff should not under the

statute, be compensated for the coal as such in its

then state and condition, in place upon the surface,

nor why its quantity, quality and value should not
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be estimated and compensation allowed therefor."

(Emphasis ours.)

The case of Lykens Valley Coal Co., vs. Dock, 62

Pa., 232, 235, is also a strong case in point. There a

lease had been made to mine, carry away and dispose

of coal. The lessee mined coal which remained in the

mines just as it fell from the breast, when he made an

assignment to his creditors. The lessor re-entered, and

when the assignee of the lessee sought to claim the coal

mined, and lying in the bottom of the mine, the lessor

refused to permit him to take it. The assignee brought

trover to recover the coal,—the lower court instructed

the jury as follows:

''Until the coal is mined it remains real estate.

As soon as it is severed it becomes personal prop-

erty though not removed from the runs.

There were many of these runs and generally full

of mined coal which was to be removed from the

lower end, next the gangway and would come down

to the opening by its own weight, the angle of descent

being quite steep. At the time the mining ceased,

they had not reached the open end of the mine with

any of the runs, and it would seem that the coal had

been left in the runs the better to enable the laborers

to mine the remainder. (JVe have no hesitation in

saying that this mined coal in the runs icas personal

property, could have been removed by the tenant,

and passed by the general assignment to Mr. Dock

the assignee, who had the right to remove tt not-

withstanding the re-entry of the landlord, the Ly-



kens Valley Company, provided it could be done

without essentially injuring the mines). . . .
"

In sustaining this instruction the Supreme Court

says:

''There was no error in the court charging that

the mined coal was personal property passing under

the assignment for the benefit of creditors, and sub-

ject to be removed by the assignee, qualified as the

instruction was that this could be done without es-

sentially injuring the mines. . . . The separa-

tion of the coal lying in the runs from the mass of

coal in place, was the result of a large expenditure

of money and labor, in the preparation for mining

and also in the mining of it. It was no longer a

part of the coal in place, but lay in the breasts ready

for transportation!' (Emphasis ours.)

So, too, the attention of the Court is directed to the

case of Green vs. Ashland Iron Co., 62 Pa., 97, 102,

wherein plaintiffs having a mining lease, raised ore

which being unwashed was mixed with the earth leav-

ing it on the bank of the mine. It was held that replevin

would lie for its possession unwashed, notwithstanding

the adhesion of the earth. No question of title to the

realty was raised. The point was made that the soil

containing the ore was a part of the freehold and that

the same would have to be screened and washed before

the coal would be merchantable, and that therefore

replevin would not lie as the coal was not as yet per-
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sonalty, which is the exact position taken by this Court

in the case at bar.

But the Supreme Court of Pennsylvania says:

''The true question. . . . luas upon the title

of the plaintiffs to the ore as a chattel^ and not upon

the title to the mines from which it was or had been

severed. Under these circumstances we perceive no

error in holding that replevin would lie and in

ruling that the right to recover the unwashed ore,

ixas not affected by its being mixed with portions

of the earth that clung to it." (Emphasis ours.)

Here we have coal severed from the bottom of the

mine, but lying in its natural condition covered with

dirt and slate, in the bottom of the mine, still to be

hoisted, to be washed and screened, and yet held to be

personalty. Again, we have coal severed from the

breast of the mine, hoisted to the surface of the coal

bank, lying thereon mixed with dirt and slate, the coal

still to be washed and screened to separate it from the

earth clinging to it, in order to render it merchantable,

yet it is still held to be personalty.

The coal under these two sets of conditions, lying in

the bottom of the coal mine in one instance, and upon

ilic surface of the coal bank in the other, is held to be

personalty following the rule of the Supreme Court

that ''the moment" it becomes detached fn^m the soil in

which it is embedded it is personalty. What distinc-

tion can be pointed out between the mineral bearing
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gravels and sand in this case torn forcibly and with

much labor from the strata in which it lay, one hundred

and twenty feet below the surface of the ground, and

these coals? Why does not the same rule apply that the

mioment they become detached, the minerals therein be-

come personalty? We fail to see by what process of

logical reasoning any other rule could be held appli-

cable.

If, as the Court seems to indicate in its opinion, the

change from realty to personalty was dependent upon

the removal of these minerals from the surface of the

ground as well as from adhesion to the interior of the

mine, that is readily disposed of by the facts. The

Court evidently lost sight of the evidence that these

mineral bearing sands and gravels had been once ofif

the claim entirely. There is no contradiction of the

fact that they had been taken out of a drift on the dis-

puted premises, through a shaft on the fractional claim

belonging to the defendants, between the ''Roosevelt"

and the "Golden Bull" claims, and then placed upon

the mine in controversy. To this fractional claim,

plaintiffs laid no claim.

If defendants had moved these mineral sands and

gravels a couple of miles away, retained them there for

a day or two, found the facilities inadequate for rocking

and sluicing them, and re-carted them back to the

ground out of which they had originally been taken, in

order to more conveniently rock and sluice them there,

would this Court hold that they were still a part of the
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placer claim in controversy because they were to be

rocked and sluiced on the claim?

If some trees had been uprooted by a trespasser under

the circumstances of this case, conceding the ground

were timber land, and carted away, but the trespasser

finding it less convenient to reduce them to lumber

elsewhere than on the claim from which they had been

uprooted, brought the trees back again, and there left

them while they prepared to cut them into lumber,

would the fact that they had been brought back onto the

ground have any bearing upon their character of per-

sonalty? Would not these trees on the contrary have

been personalty at all times, from the moment of their

uprooting, carrying away and return? There can be no

difference in principle between the uprooting of a tree,

and the removal of mineral bearing sand and gravel

from the soil in which each is embedded.

''When minerals are severed, and become the sub-

ject of manipulation, they are mere personal chat-

tels, like the trees which are severed from the free-

hold, and an action of trover will, therefore, be

maintainable for their recovery in that condition.
'^

Bainbridge on the Laws of Mines & Minerals,

Star page 499 (American Ed. by Dallas,

1H71 ), citing

Grubb vs. Bayard, 2 Wall., Jr. (C. C. 3d Cir-

cuit), 81.
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^'After a mineral has been broken or severed from
the vein or deposit, it is no longer real estate, but

personal property and subject to the rules of law

respecting personal property. This is true, even

if the mineral is not removed from the mine, but

lies at the breasts, having been broken down from
the working face."

Shamers Mining, Mineral and Geological Law,

loo, 7 Ed., P. 32, citing

Crouch vs. Smith, i Md. Ch., 401

;

Riley vs. Boston Water Power Co., 1 1 Cush

(Mass), II.

Indeed if these defendants had removed these sands

and gravels under the circumstances of this case, while

mere casual trespassers on the ground without color of

right, instead of being in the open, peaceable and ad-

verse possession of the ground, they would have been

held to be guilty only of a trespass, but if they had

severed them, let them lie and returned later and re-

moved them, they would have been guilty of larceny,

conclusively showing the personal nature of the mineral

bearing sands and gravels.

In the case of People vs. Williams, 35 CaL, 673, in

holding that an indictment which charged that he ''did

'' unlawfully and feloniously take, steal and carry away
'' from the mining claim of ... 52 pounds of

'' gold bearing quartz rock, the personal property of

" said . . . ," seeking to hold the defendant guilty
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of larceny, the Supreme Court of California, in hold-

ing said indictment defective in that it did not show

whether the rock was a part of a ledge and was broken

off and immediately carried away or having found it

already severed, when he removed it, said:

"From an early period of English jurisprudence

it has been held that in consequence of the stable

and permanent nature of real estate, an injury to it

is not indictable at common law; and it is therefor

not larceny to steal anything adhering to the soil.

Hence it has been held that if a person with a fe-

lonious intent, severs and carries away apples from

a tree, or the tree itself, or growing grasses or grain,

or copper or lead attached to a building, the offense

is only a trespass and not larceny. But if the thing

had been previously severed from the soil, ^whether

by the oivner or by a third person, or even on a pre-

vious occasion by the thief hifnself it has thus be-

come personal property and is the subject of lar-

ceny.^^ (Emphasis ours.)

We must have but imperfectly expressed our conten-

tion in this matter if we have given the Court the

impression that we asserted that no equitable relief can

by injunction pendente lite be obtained in an action of

ejectment. Such would seem to be the understanding

of the Court for the major portion of the opinion in

the case is devoted to an assertion of the right of a liti-

gant to such relief under section 386 of the Alaska Code

of C^vil Procedure. Wc do not contend olhcrwisc.
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But we do contend that the equitable relief asked must

be with reference to the ''subject of the action" which

is in the case at bar the realty involved herein. The

right to such relief must be shown by the complaint

in the first instance, if the injuries asserted are taking

place at that time, or it may be made to appear by affi-

davit thereafter that the defendant is doing, or threat-

ening, or is about to do, or is procuring or suffering

to be done some act in violation of the plaintiff's rights

concerning the ''subject of the action/'

What we contend is that the plaintiffs in this action

in ejectment can not by ancillary relief obtain that

which they have not shown in their complaint they are

entitled to. In other words, that plaintiffs might, by

setting up in their complaint facts showing that the de-

fendants were doing acts concerning the mine in con-

troversy, like the extraction of minerals therefrom, ob-

tain an injunction against any acts looking to any future

extraction of such minerals. Or, if at the time of the

institution of the suit, such acts were not being commit-

ted but afterwards the defendants began to operate the

mine and to extract the minerals therefrom, we do not

dispute the right of the Court upon proper showing, to

restrain by injunction, in its discretion dependent upon

the facts, the future extraction of such minerals, or the

future working of the mine pending the action at law.

Our position is that equitable jurisdiction by way

of injunction must not alone be exercised with refer-

ence to future acts, but must be with reference to future
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acts concerning the subject of the action. And if the

doctrine of Forbes vs. Gracey, is to be followed, then

the minerals theretofore extracted from these premises,

and contained in the dumps, are not the subject of the

action, for they are no longer a part thereof, they are

personalty, not realty. The subject of the action as is

shown by the complaint, is the restoration of the posses-

sion of the disputed realty with damages for the with-

holding of the same. The principle of the cases of

Heinz vs. Rohner, 51 N. Y. S., 427, Goldman vs.

Corn, et al, 97 N. Y. S., 926, and McHenry vs. Jewett,

90 N. Y., 58, held by Judge Gilbert in his opinion not

to be in point, are, we assert, in point in the view we

take of the effect of the severance of these mineral bear-

ing dumps.

It may be true that these cases were cases arising

under section 603 of the New York Code of Civil Pro-

cedure, similar to the first subdivision of the Alaskan

Code, but if as was held in these cases the right to an

injunction pendente lite must be based upon the allega-

tions of the complaint, and could not be shown by affi-

davit containing extraneous matters, how much more

logical is it to hold that an injunction pendente lite may

be granted under subdivision 2 of section 386 of the

Alaskan Code (similar to section 604 of the N. Y.

Code) conccrfiing something which has no connection

with the subject of the action? 1 f wc are to consider the

long line of cases beginning with Forbes vs. Gracey,*

* See our Brief, pp. 23-35.
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the law concerning the doctrine of severed chattels,

the plaintiffs might just as well, in our view, have asked

for an injunction pendente lite to prevent the defend-

ants from removing their personal clothing and effects,

their tools, and cooking utensils from the disputed

ground, or to prevent them from disposing of their

moneys deposited in the banlcs, or invested in personal

property of any kind or character. Therefore as we

have exhaustively argued in our original brief, if these

minerals contained in the dumps are personal prop-

erty belonging to the defendants, who while occupying

the premises, in open, peaceable possession as against

the plaintiffs, in good faith, extracted them from the

body of the mine, there is no remedy known to the law

by which they can be recovered either in specie or in

value, because thereby the title to the land from which

they were taken would be tried in a transitory action.

''There can be no recovery of wood, or ore, or hay

in specie or of its value, in an action of trover where

it has been taken from the land in possession of the

defendant under a claim and color of title in good

faith {Halleek vs. Mixer, i6 CaL, 574; Kimball vs.

Loh77jas, 2^ CaL, 157; P<7^^ vs. Foir/^r, 28 Cal., 610,

S. C. 37 Cal., 107, 109). The title to everything

within the surface lines of a mining claim to the

center of the earth is prima facie in the patentee, if

a patented claim, or if unpatented, in any qualified

locator in actual possession and engaged in mining

thereon; and his claim of ownership of any body of

ore within his lines as against the owner of another
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surface claim must, when asserted, be presumed to

be a claim in good faith. In such a case the question

of title is not incidental, but fundamental, and it can

not be litigated in a personal and transitory action."

Ophir Silver M. Co. vs. Superior Ct,, 147 Cal.,

467. 473-

How, then, can it be said that the plaintiffs would

have a right to enjoin the defendants from "working"

these dumps, when by no possible method, even if the

ultimate outcome of the action be to establish the right

of plaintiffs to the possession of the land in controversy

could plaintiffs hope to obtain the minerals contained

in said dumps? If these minerals belong to the defend-

ants, the court below had no power to restrain the de-

fendants from working on the dumps on the mining

ground so long as such working was not detrimental to

the mine itself or tend to waste therein.

Williams vs. Long, 129 Cal., 229.

The only cases cited by the Court as a basis for

its opinion that equity will restrain the removal of these

''dumps" is Erhnrdt vs. Bonro, 113 V. S., 537, and

United Stales vs. Parrott, I. MacAUister, 271, Fed.

Cases, No. 15,998.

In the case of Erhardt vs. Boaro, the Supreme Court

of the United States docs not decide the point at issue.

No such point was presented or decided there. That

case decides nothing more than that an ancillary suit
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ma}^ be filed contemporaneously with an action at law

to restrain waste pending the determination of title to

the premises in dispute in the action at law.

The case of United States vs. Parrott is in no sense

binding as an authority upon this Court. It cites as

authority the case of Watson vs. Hunter,
5 Johns Ch.,

169, where Chancellor Kent held that an injunction

would not lie as to timber already cut; Winship vs.

Pitts, 3 Paige, 259, 261, w^hich only held in line with

Jesus College vs. Bloom, 3 Atk., 261, that where equity

had jurisdiction for one purpose, it would take an ac-

count of waste ; and Backler vs. Farrow, 2 Hill ( S. C.
)

,

III, where the same proposition is laid down. No
doubt equity having jurisdiction properly for one pur-

pose may take an account of past waste. We do not

take issue with any of these propositions. But they do

not apply to the case at bar.

The Court also cites High on Injunctions, Sec. 731,

Vol. I, but that text writer bases his text entirely upon

the two cases above cited, the early MacAllister case

and the case of Erhardt vs. Boaro.

Inasmuch as United States vs. Parrott cites cases as

authority for its ruling w^hich are authority the other

way, if at all applicable, and Erhardt vs. Boaro not be-

ing at all in point, we most respectfully suggest that this

Court should not by its opinion in the case '^pioneer"

that which is practically judicial legislation of a new

writ, a writ which holds personal property until a con-

tingent writ of execution may issue against solvent
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debtors,—a writ beyond the jurisdiction of any court

to issue and for the issuance of which Congress cer-

tainly has not provided.

Respectfully submitted.

IRA D. ORTON,
ALBERT FINK,

Attorneys for Petitioner.

CAMPBELL, METSON, DREW,
OATMAN & MACKENZIE, AND

E. H. RYAN,
Of Counsel. <*-#•
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